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In  tlic  initial  tcntiitivi-  s\v\)s  wliicli  were  taken  towiiids 
ii  fusion  of  liiiv,  and  ]''i|uity,  ttUf  of  the  carlitst  sulijtcts  dealt 
with  NVI18  tiuit  (;♦'  c'host'S  in  action;  and  amid  all  tlic  tlVorts 
wliicli  have  Ix'en  made,  none  has  hei-n  mcM'e  successfid. 
The  doctrines  ('.'"  I'liiuitx  and  Conmion  Law  have  heen 
assimilated  in  tin  hif^hest  decree,  where,  lufore,  the 
diver-^'cnce  was  very  wide,  and  we  now  hav(  choses  in 
action  as  freely  asHi<^nal)le  at  law,  a^-  lliey  are  in  ei|uity. 

The  result  of  this  assimilation  is,  tiiat  a  <,'reater  activity 
is  displayed  in  the  iissijj;nment  of  dehts,  etc.,  since  a  deht  is 
^^'cneruUy  s[»eakin«;  as  easily  recoverahle  in  the  hands  of 
an  as>i<i[nee  as  if  it  ninained  in  tlu  hands  of  the  ori^^imil 
owner.  As  an  eviih-nci'  of  the  increase  of  transactions  in 
assif^nments  of  choses  in  action,  it  may  l)e  nuntioned  that 
during'  the  last  four  years  more  cases  have  appeared  in  onr 
reports  under  this  head,  than  appeari'd  hef)re  that  time. 

This  important  suhject,  however,  has  remained  without 
a  commentator,  as  no  work  ha.^  anywhere  ai)peared 
treatin}^  of  it.  To  supply  the  want  of  such  a  work, 
have  undertaken  this  Manual.  In  so  doin^',  1  look  with 
confidence  for  the  j^ent-rous  criticism  of  the  |)i()fession. 
JiCsiiK's  beinf^  a  suhject,  on  which  no  other  work  than  this 
has  appeari'd,  it  is  one  of  some  dithculty.  "Thi'  law  upon 
this  suhject  is  brought  to  such  an  exciuisite  (h'gree  of 
relniement,  that  it  is  by  no  means  easy  to  understand  it,"  is 
what  was  said  by  Lord  .Justice  Ih-ett  in  l-'irhl  \.  Mnimc 
(\j.    K.  U'.  I'.,  (;»;i).     I    trust    that    n:v   etlorts    will  tend 
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t()\viir<ls  tlic  elucidation  of  thiH  iiii|M)i'tii>.:i  linincli  of  the 
law,  and  that  my  profeHsional  iHttlinn.  taking  all  tliiiij^'s 
into  consideration,  will  view  with  intlnl^i'iice  the  attempt 
whicdi  I  have  made,  and  look  in  a  si)iiit  not  too  cenHorioUH 
upon  any  imperfections  that  they  will  discov*  r. 

It  waH  my  lirst  intention  to  treat  of  other  nnitterH  not 
cmhraeed  in  this  volume,  such  as  the  I -imitation  of  ri^^dits  of 
action,  and  llelease,  and  dischar^'e  of  same,  hut  these  have 
appeared  in  various  standard  text  hooks.  I  have  therefore 
thought  it  well  to  conline  my  treatment  of  suhjectn  to 
those  compriHed  in  the  within  pa;,'es.  In  the  (  hapter  on 
pleading,  I  have  also  not  ^'iven  what  mi>;lit  he  called  an 
exhaustive  summary  of  the  cases,  having'  limited  the  scope 
of  this  chapter  to  the  decisions  of  our  Courts  on  section  !> 
of  II.  S.  ().,cap.  11(1. 

My  thanks  are  heartily  tendered  to  the  lion.  Adam 
Crooks,  Mi.l).,  <iJ.C.,  for  havin;;  revist'd  the  proof  sheets 
of  the  work :  from  time  to  time  it  has  met  with  liis 
approval,  and  1  have  received  from  him  occasional 
suf^j^estions  ;is  to  cases  and  other  comments.  I  also  feel 
grateful  t(.  His  Honor,  J.  S.  Sinclair,  Q.C.,  Jud^e  of  the 
CJounty  Court  of  the  County  of  Wentworth,  who  has  like- 
wise assisted  me  with  valuahle  HUj^j^estions,  and  to  D.  A. 
O'Sullivan,  LL.H.,  Harrister-at-Tjaw,  who  has  supplied 
me  with  notes  of  cases  not  accessihie  t()  myself. 
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INTEODUCTOJIY. 


Definition 

Assiiriinunt  0/  Cliosrs  in  Action  not 
i-fiognii.,-'/  fornit-r/y. 

Chanj^,'   of    the    L„h-   in   mrnnl  to 
Assignnunts. 

Illnstnitions  of  Cannnon   I.a;c  Doc- 
trine. 


Chan-rc  cffcctcit   hy   the  Statute.    55 
Vic,  cap.  12. 

Eqnitalih-      Doctrines      rclutini:     to 


Assi<rnni,iits. 


Tlic  Administration  of  Justice  Act. 

Otlii  r  Statutes. 

Exceptions    to    Rule     under    former 
Law. 


Dc/iiiifioii. 

Ac-cording  to  lilackstone,  property   in   chattels  personal 
niiiy  l)e  either  in  possession  or  in  uetion.     In  the  first  case 
the  owner  has  not  only  the  riglit  to  enjov,  l.nt  also  the  actual 
enioynient  of  the  thing ;  in  the  latter,  he  has  merely  a  hare 
right,  without  any  occupation  or  enjoyment. 

This  property  in  action  is  called  hy  the  learned  commen- 
tator, a  "  Chose  in  Action,"  which  term  lie  proceeds  to  d.- 
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CH08E8    IN   ACTION. 


fine  in  these  words:  "Property  in  action  is  audi  where 
the  man  hath  not  the  occupation,  hut  merely  a  bare  right 
to  occupy  the  thing  in  question,  the  possession  whereof 
may,  however,  be  recovered  by  a  suit  or  action  at  law ; 
from  whence  the  thing  so  recoverable  is  called  a  thing  or 
chose  in  (ution.  Thus  money  due  on  a  bond  is  a  chose  in 
action  ;  for  a  property  in  the  debt  vests  at  the  time  of  for- 
feiture mentioned  in  the  obligation,  but  there  is  no  posses- 
sion till  recovered  by  course  of  law.  If  a  man  promises, 
or  covenants  with  me,  to  do  any  act  and  fails  in  it  whereby 
I  suffer  damage,  the  recompense  for  this  damage  is  a  chose 
in  action  ;  for,  though  a  right  to  some  recompense  vests  in 
me  at  the  time  of  damage  done,  yet  what  and  how  large 
Huch  recompense  shall  be,  can  only  be  ascertained  by  ver- 
dict, and  the  possession  can  only  be  given  over  by  legal 
judgment  and  execution.  In  the  former  of  these  cases  the 
student  will  observe,  that  the  property  or  right  of  action 
depends  upon  an  c.rpn'Hx  contract  or  obligation  to  pay  a 
stated  sum :  and,  in  the  latter,  upon  an  implied  contract, 
that  if  the  covenantor  does  not  perform  the  act  he  engaged 
to  do,  he  shall  pay  me  the  damages  I  sustain  by  this  breach 
of  covenant.  And  lience  it  may  be  collected,  that  all  pro- 
perty in  action  deper^ds  (aitirely  upon  contracts,  either  ex- 
l)ress  or  implied ;  wliich  are  the  only  regular  means  of  ac- 
•juiring  a  chon)'  in  ((cfion."     ( iilackstone  Comm.,  Vol.  II,  p. 

However,  this  limitation  of  the  term  chose  in  action  to 
such  rights  of  action  only  as  arise  out  of  contract,  differs 
from  the  meaning  given  in  other  books  ;  for,  in  tlu; 
"  Termes  de  la  Ley,"  published  in  1708,  prior  to  the  time 
of  Blackstone,  a  chose  in  action  is  thus  defined  :  "A  Chose 
in  Action  is  when  a  man  hath  cause,  or  may  bring  an 
action  for  some  duty  due  to  him,  as  upon  an  obligation  for 
a  breach  of  covenant,  for  trespass,  or  the  like  ;  and  indeed 
wherever  a  thing  is  not  in  possession,  but  where,  for  re- 
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covery  of  it,  a  man  is  driven  to  his  action  (and  conwe- 
(juontly  enjoys  a  right  merely)  such  thing  is  called  a  Chose 
in  Action." 

In  a  modern  work,  '*  Abbott's  Law  Dictionary,"  the  de- 
finition of  the  term  is  as  follows:  "A  Chose  in  Action  is 
any  right  to  debt  or  damages,  whether  arising  from  the 
(•ommissit>n  of  a  tort,  the  omission  of  a  duty,  or  the  breach 
of  a  contract.  A  Chose  in  Action  includes  all  rights  to  per- 
sonal property  not  in  possession,  which  may  be  enforced  by 
action,  demands  arising  out  of  torts  as  well  as  contracts. 
Chose  in  Action  is  a  phrase  which  is  sometimes  used  to  sig- 
nify a  right  of  lu-inging  an  action,  and  at  others,  the  thing 
itself  which  forms  the  subject  matter  of  the  right,  or  with 
regard  to  which  that  right  is  exercised ;  but  it  more  pro- 
l)erly  includes  the  idea,  both  of  the  thing  itself,  and  of  the 
right  of  action  annexed  to  it.  Thus,  where  it  is  said  that 
a  debt  is  a  chose  in  action,  the  phrase  conveys  the  idea 
not  only  of  the  thing  itself,  i.e.,  the  debt,  but  also  of  the 
right  of  paction,  or  of  recovery,  possessed  by  the  person  to 
whom  the  debt  is  due." 

It  will  thus  be  seen  thai  while  Blackstone  expressly  lim- 
ited choses  in  iiction  to  those  rights  arising  out  of  contract 
only,  otlier  writers  have  included  within  the  meaning  of 
the  term,  rights  arising  from  torts,  and  this  seems  to  be 
the  more  general  acceptation  of  the  term.  In  another 
part  of  his  commentaries,  Blackstone  points  out  how  rights 
arising  out  of  torts  are  to  be  distinguished  from  what  lie 
terms  Choses  in  Action,  in  this  way  :  Mights  of  action 
growing  out  of  torts  are  inchoate  rights,  which  do  not  be- 
come vested  until  the  party  entitled  has  obtained  the  judg- 
ment of  a  Court  of  Law  in  his  favor.  In  this  treatise  the 
comprehensive  and  more  generally  understood  sense  of  the 
term  will  govern,  in  treating  of  Choses  in  Action,  instead 
of  the  limited  application  of  it  given  by  Blackstone. 
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AfssiiimiH'iits  of  ChoncH  in  Acliaii  not  vecoijnizcd  formerly. 

It  was  formerly  the  policy  of  the  common  law  not  to  re- 
cognize the  assignment  of  choses  in  action.  It  was  con- 
sidered, to  use  the  words  of  Lord  Coke,  that  it  would  be, 
"  The  occasion  of  multiplying  of  contentions  and  of  suits, 
of  great  oppression  of  the  people,  and  the  subversion  of 
the  due  and  equal  execution  of  justice ;"  and  the  same  dis- 
tinguished juror  further  says,  that  "  the  great  wisdom 
and  policy  of  the  sages  and  founders  of  our  law  have  pro- 
vided that  no  possibility,  right,  title,  nor  thing,  shall  be 
granted  to  strangers."  (Lanipet's  case,  10  Coke,  48.  See 
also  Sckm'.d'uuj  v.  Tomlinum,  G  Taunt.  147.)  So  far  did 
this  doctrine  extend  that  even  a  man's  personal  representa- 
tives could  not  enforce  any  right  unless  it  was  founded  on 
some  duty,  covenant,  debt,  obligation  or  contract  creating  a 
demand  capable  of  being  directly  liquidated  or  ascertained, 
so  tliat  riglits  arising  out  of  tort  to  be  satisfied  only  l)y  re- 
covery of  damages,  were  not  l)y  the  connuon  law,  trans- 
missible, even  to  the  successor  whom  the  law  allowed  to 
re])res('nt  and,  as  it  were,  continue  the  person  of  a  deceased 
individual  (Tapp  on  Maintenance,  p.  8);  it  is  only  by  the 
equitable  interpretation  given  to  a  remedial  Statute  (4Edw. 
3,  c.  7,)  that  a  man's  personal  representatives,  can,  even  at 
this  day,  enforce  many  rights  of  action  which  may  have 
formed  a  very  valuable  part  of  the  proprietary  interests  of 
the  deceased,  ( I  ^Villiatn's  Saunders,  21()  a.,  note  to  Wlnuttlcji 
V.  Lane].  The  Common  IjUW  maxim  nrtio  pcn^onnUii  ntoritiir 
cum  prrsoiid  is  still  in  full  force,  excejit  in  regard  to  certain 
rights  which  are  founded  on  loss  or  damage  to  the  propertii 
of  the  deceased.  (See  William's  Executor's,  pt.  2,  bk.  8,  c 
1,  s.  I);  there  is  also  another  exception  las  regards  the 
pr.mon  of  the  deceas-cd),  instituted  by  liev.  St.,  Out.,  cap. 
128,  which  secures  compensation  to  tlie  wife  and  family  of 
a  person  killed  by  any  wrongful  act,  neglect  or  default  of 
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any  oin',  or  killed  in  a  (liicl.  Hut  this  Act  api)li('S  only 
when  the  death  has  been  caused  by  the  injury,  and  leaves 
otlier  torts  sueh  as  libel,  slander,  false  imprisonment,  ete., 
unprovidi'd  for. 

i'Jiaiific  of  tlic  Liiir  in  rri/anl  to  (issininnentH. 

The  rif^or  of  the  law,  as  far  as  regards  the  assignment  to 
third  parties  of  rights  arising  out  of  contract,  was  also  re- 
laxed subsequent  to  the  time  of  Lord  Coke,  for,  in  lial/oiw 
V.  The  Sen  Fire  InsKnoici'  Compdiijf,  3  C.  B,,  X.  S.,  305, 
Willes,  J.,  says,  referring  to  a  case  cited  from  Brooke's 
Abridgment,  "  The  Court  there  seems  to  have  considered 
that  there  could  not  be  an  assignment  of  a  debt.  That 
doctrine  has,  as  every  one  must  know,  lieen  long  since  ex- 
ploded. Certainly,  so  long  since  as  the  year  1791,  and 
prol)ably  two  hundred  years  before,  as  appears  from  Master 
V.  Milh'v,  4  T.  \\.  340,  where  Buller,  J.,  says  'It  is  laid  down 
in  our  old  books  that,  for  avoiding  maintenance,  a  chose  in 
action  can  not  be  assigned  or  grante;!  over  to  another. 
The  good  sense  of  that  rule  seems  to  me  to  be  very  ques- 
tionable, and  in  early,  as  well  as  in  more  modern  times,  it 
has  been  so  explained  away,  that  it  n-mains  only  an  objec- 
tion to  the  form  of  the  action  in  any  case.'  " 

In  a  case  in  our  own  Reports  (Bbiir  v.  Kllis,  34,  U.C,  E. 
4()().)  Bichards,  C.J.,  referring  to  this  latter  (//(Y/f»/,  says,  at 
page471:  "1  think  this  confirms  the  view  I  have  always  enter- 
tained, that  del)ts  were  assignable,  but  not  assignable  so  as 
to  permit  the  assignees  to  sue  for  them  in  their  own  name." 
(.See  also  JI(im  v.  Ham.  0  C.P.,p.  37  ;  Strrliii;!  v.  MrEtoan, 
18  r.C,  R.,  465;  Eakin%  v.  (}a(rl,-!i,  33  U.C,  B.,  178;  Lmjh 
v.  Leijh,  1  B.  »t.  P.,  447  ;  Alncr  v.  rifo/v/r,  1  Camp.,  392; 
Fairlie  v.  Denton,  8  B.  *t  C,  305  ;  Phillips  v.  Clapnet,  11 
M.  &  W.,  305,  and  Martin  v.  Willianix,  1  H.  \-  N.,  817.) 

Thus  it  became  a  settled  doctrine  at  common  law  that, 
although  choses  in  action  were  not  assignable  so  as  to  en- 
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able  the  assignee  to  sue  for  them  in  his  own  name,  they 
became  assignable  to  this  extent :  he  was,  in  general,  per- 
mitted to  bring  liis  action  and  to  recover  in  the  name  of 
the  original  assignor,  the  party  with  whom  the  contract 
was  entered  into.     (Addison  on  Contracts,  7th  ed.,  p.  312.) 

In  modern  times  too,  the  English  Legislature,  yielding 
to  the  wants  and  necessities  of  mankind,  had  sanctioned 
the  assignment  of  certain  bonds  and  contracts,  such  as 
bail  bonds,  (4  Anne,  c.  16,  sec.  20),  and  replevin  bonds, 
{Thomson  v.  Farden,  1  Man.  &  Gra.  535,  iJiasx.  Freeman, 
G  T.  R.,  195.  Addison  on  Contracts,  7th  ed.,  p.  312)  and 
our  Ontario  Statutes,  as  will  be  subsequently  seen,  have 
made  still  further  advance  in  abolishing  the  ancient  rule 
of  law  against  the  assignment  of  choscs  in  action,  so  that 
the  rule  is  now  reduced  to  a  mere  shadow. 


Illustrations  of  Common  Laic  Doctrine. 

To  illustrate  the  modern  common  law  principles  relating 
to  the  assignment  of  clioses  in  action,  independent  of  late 
legislative  enactments,  the  following  three  cases  fairly  ex- 
emplify this  branch  of  the  law.  Firstly.  In  a  case,  accord- 
ing to  the  procedure  above  mentioned,  the  name  of  the  as- 
Bignor  was  used  by  the  assignee  in  suing  for  the  assigned 
debt ;  tlie  defendant  jileaded  that  the  ]>laintiff  (the  as- 
signor) had,  previous  to  action  ))rought,  made  a  deed  of 
composition  in  bankruptcy,  and  that,  therefore,  this  claim 
sued  for  vested  in  the  trustee  in  ])ankruptcy;  it  was  held 
that  the  assignment  of  the  causes  of  action,  car- 
rying with  it,  all  rights  of  action  and  that  there 
having  been  an  absolute  assignment  of  a  beneficial  inter- 
est in  the  debt  the  assignor  might  sue,  as  trustee  for  the 
assignee  of  the  debt,  notwithstanding  his  subsequent  exe- 
cution of  a  composition  deed  (The  "  Wasp,"  L.R.,  1  Adm. 
&  Ecd.  367). 
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In  anotlicr  cjiho,  A.  iV:  13.,  by  deed,  assigned  to  C.  cer- 
tain debts  mentioned  in  a  schedule  attadied  to  the  assign- 
ment, witii  power  to  C.  to  sue  in  the  names  of  A.  iV  13.  ('. 
liuvin.j;  brougiit  an  action  in  the  names  of  A.  it  B.  against 
a  del)tor  whose  debt  was  stated  in  the  schedule  tobe  t'25(>, 
and  having  obtained  a  (•<i])i((H  to  hold  him  to  bail,  A. 
caused  the  sheriff  to  discharge  the  debtor.  C  then  brought 
an  action  against  A.  upon  the  imph.^d  covenant  in  the  deed 
tbat  lie  would  do  no  act  in  derogation  of  his  grant.  A. 
pleadt'd  tbat  tlie  debtor  was,  without  bis  knowledge  or  con- 
sent, wrongfully  and  unlawfully  held  to  i)ail  for  a  mucb 
larger  iiniount  than  the  sum  of  t'ioO  mentioned  in  the 
schedule  as  due  from  him,  therefore  A.  ordered  him  to  be 
discharged.  It  was  held,  that  this  was  no  answer  to  the 
acti(m  on  the  implied  covenant  of  A.  to  do  no  act  in 
derogation  of  his  deed  of  assignment  {Geninl  v.  Lvh-'ik, 
I..H.,  '2C.r..  805.) 

The  third  case  arose  out  of  an  ecpiitable  plea.  As  will 
be  seen  in  the  third  chapter,  Choses  in  Action  have  always 
l)een  assignable  in  equity,  and  the  assignei'  had  the  right 
to  sue  in  bis  own  name.  It  may  also  be  mentioned  tbat 
ju'evious  to  the  Administration  of  Justice  Act  of  1878  in 
tins  province,  (see  see.  8  of  80  Vie.  cap.  8)  pleas  upon  equit- 
able grounds,  were  under  certain  restrictions ;  according 
to  the  rules  of  pli'ading  established  under  the  Common 
Law  Procedure  Act,  (Con.  Stat.  U.C.,  cap.  22)  which,  in 
tins  respect  followed  the  English  Statute,  it  was  held  that 
such  pleas  would  not  l)e  allowed  unless  the  pleasi'tup  facts 
which  entitled  the  defendant  to  an  absolute  per[)etual  and 
unconditional  injunction  in  a  Court  of  Equity.  (Set 
Harrison's  C.L.P.  Act,  p.  lOl)  and  cases  cited.)  Accordingly 
under  this  rule,  in  an  English  case  {Jijf'sx.  ]><ii^,  LAX.,  1 
(^.13.,  372),  a  plea  on  equitable  grounds  to  an  action  for 
money  (kie  on  an  award  alleging  that  the  plaintiff  assigned 
the  debt  to  D.  \-  Co.,  who  gave  notice  to  the  defendant,  and 
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tliut  the  asKignmeiit  still  rt-miiined  in  force,  and  that  tlio 
(lelVndant  .still  romaincd  liable  to  pay  D.  &  Co.,  that  the 
action  was  not  brought  for  the  benefit  of  1).  &  Co.,  nor  with 
their  consent,  and  if  the  plaintifis  recovered  in  the  action, 
the  defendant  would,  nevertheless  be  held  to  pay 
I),  tt  Co.,  was  i'.eld  to  be  a  good  plea,  as  a  Court  of  Equity 
would  grant  an  absolute  perpetual  and  unconditional  in- 
junction to  restrain  the  plaintifl'  from  suing  for  his  own 
Ijenefit. 

Cliaiuje  cjf'i'cted  hi/  the  Statute,  35  J'ic,  cap.  12. 

These  cases  show  the  spirit  in  which  the  assignment  of 
i-hoses  in  action  was  dealt  with  by  the  courts  of  common 
law  prior  to  35  Vic.  cap.  1*2.  (Rev.  Stat.  Ont.,  cap.  IK), 
sees.  6  to  12  inclusive).  Jiy  this  Statute  it  was  enacted  that 
"  every  debt  and  chose  in  action  arising  out  of  contract 
shall  be  assignal)le  at  law  by  any  form  of  writing,  ])ut 
subject  to  such  conditions  or  restrictions  with  resi)cctto  the 
right  of  transfer  as  are  contained  in  the  original  contract ; 
and  the  assignee  thereof  shall  sue  thereon  in  his  own  name 
in  such  action  and  for  such  relief  as  the  original  holder  or 
assignor  of  such  chose  in  action  would  be  entitled  to  sue 
for  in  any  court  of  law  in  this  province  "  (Kev.  Stat.  Ont., 
cap.  IK),  sec.  6). 

This,  a;.d  the  other  sections  of  the  llevised  Statute 
wh.ch  deal  with  bills  of  lading,  corporation  debentures, 
rights  of  sureties  paying  princii)al  debt,  to  assignment 
of  securities,  rights  of  set  off,  etc.,  are  treated  of  in  the  fol- 
lowing chapters  of  this  work. 

Equitable  Doctrines  relatimj  to  Astii(jnineutH. 

While  the  common  law  doctrines  relating  to  choses  in  ac- 
tion and  iheir  assignment  were  such  as  above  descril)ed. 
Courts  of  Equity  recognized  such  assignments,  and  gave 
the  assignee  the  right  to  sue  in  iiis  own  name.      The  prin- 
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cipk's  on  whicli  Courts  of  Etpiity  acted  strongly  favored 
these  assigmnents  as  will  he  seen  in  the  third  chapter. 
There  is  i)ractieally,  at  present,  very  little  difference  he- 
tween  equital)le  assignments,  and  assignments  undi'r  the 
Statute,  However,  one  difference  may  here  he  noted:  under 
the  Statute  the  assiginnent  must  l)e  in  writing  (see  sec.  0^ 
Hitprd),  while  in  equity  a  verbal  assignnu-nt  is  sufficient, 
(see  post  Chap.  III.) 

The  AdininiHtnitioit  <>/  Justice  Aet. 

It  is  also  to  he  observed  that  the  Administration  of 
Justice  Act,  (Kev.  Stat.  Ont.,  cap.  40,)  further  facilitates 
the  suing  at  law  for  an  assigned  chose  in  action;  sec- 
tion 4  of  this  Statute  enacts  that  "  any  person  having  a 
purely  money  demand  may  proceed  for  the  recovery  thereof 
by  an  action  at  law,  although  the  plaintift"s  right  to  recover 
may  be  an  equitable  one  only,  and  no  plea,  demurrer,  or 
other  ol)jection,  on  the  ground  that  the  plaintiifs  proper 
remedy  is  in  the  Court  of  Chancery,  shall  be  allowed  in  such 
action."  (Sec.  4.)  Under  this  section,  independent  of  Kev. 
Stat.  Ont.,  cap.  IIG,  an  assigned  debt  or  other  chose  in 
action  can  be  sued  for  at  law  in  the  assignee's  name. 
ilihiir  V.  Kllis,  34  U.  C.  K.,  406  ;  Cole  v.  Bank  of  Montreal, 
89  U.  C.  1{.  54.) 

As  will  be  seen  in  Chapter  III.,  a  verballij  assigned  debt 
or  other  chose  in  action  can  be  sued  for  in  equity.  The 
[uestion  here  arises,  whether  a  debt  or  other  chose  in 
action  answering  the  description  of  '"a  purely  money 
demand",  which  has  been  verbally  assigned,  can  be  sued 
for  at  law  under  this  section  of  the  Administration  of  Jus- 
tice Act.  The  Act  relating  to  clioses  in  action  (liev.  Stat., 
cap.,  116,)  requires  the  assignment  to  l)e  in  writing.  As  to 
whether  a  verbally  assigned  "purely  money  demand," 
which  is  not  covered  by  this  latter  mentioned  Statute,  can 
come  within  section  4,  of  the  Administration  of  Justice  Act, 
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aiifl  be  sued  for  at  law,  is  a  point  still  undecided,  and  the 
author  simply  presents  the  question  for  consideration.  ;\s 
to  what  is  a  "purely  money  dcanand,"  see  dutum  of  Har- 
rison, C.J.,  in  ('oh'  V.  Ihmk  of  Mi)iitn'nl,  H!)  I'.  C.  K.,  at  p. 
71,  in  which  lui  Indds  that  there  is  no  distinction  l)etween 
a  "money  demand"  and  a  "purely  money d'  nand."  (See 
also  ParkiiiHou  v.  ClendiiniiHH,  2'  U.  C.  C.  P.  13  ;  flojn'  vtnl 
V.  Ferrh,  30  U.  C.  C.  P.  520.) 


(nhcr  Stdtiitrs. 

The  different  Insolvent  Acts  which  have  been  in  force  in 
Canada  necessarily  made  provision  for  the  assignment  of 
choses  in  action,  vesting  the  debts,  etc.,  due  the  insolvent 
in  his  assignee,  by  virtue  of  the  assignment  or  writ  of 
attachment,  as  the  case  might  be  ;  they  also  made  provi- 
sion for  the  transfer  of  debts,  etc.,  from  the  assignee  to 
third  parties.  These  provisions  were  before  the  Ontario 
Statute,  35  Vic,  cap.  12.  This  latter  Statute  was  in  ad- 
vance of  legislation  on  the  same  subject  in  England,  in 
which  country  the  Judicature  Act,  1873,  (36  &  37  Vic,  cap. 
66,  sec  25,  sub-sec  6,)  provides,  that  "  any  absolute 
assignment  l)y  writing,  under  the  hand  of  the  assignor, 
(not  purporting  to  be  by  way  of  charge  only,)  of  any  debt 
or  other  legal  chose  in  action,  of  which  express  notice  in 
writing  shall  have  been  given  to  the  debtor,  trustee,  or 
other  person  from  whom  the  assignor  wou'd  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  iii  action, 
shall  be  and  be  deemed  to  have  been,  effectual  in  law  (sub- 
ject to  all  e(piities  which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  this  Act  had  not  been 
passed)  to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action,  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same,  without  the  concurrence  of 
the  assignor."     The  wording  of  the  English  Act  is  different 
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from  that  of  section  0  of  our  Htv.  Stat.,  cap.  1U\ ;  it  will 
be  olist'rvcd  tliat  "  exitrcss  notice  in  writinf^"  to  the  debtor. 
is  made  a  condition  i)rocedcnt  under  the  Kn^,'liHh  .\ct,  to 
tlie  diose  in  action  l)eing  vested  in  the  assif^nei'.  Tlie 
necessity  of  notice  under  our  Statute  will  be  discusHed  in  a 
subsequent  chai)ter. 

Krirptiiiiis  to  nilf  iiiidcr  I'onnir  hiir. 

The  ancient  rule  of  law  against  tlie  assignment  of  choses 
in  action  had  no  existence  in  certain  cases.  Thus,  as  is 
>aid  in  Shepherd's  Touchstone  (p.  97),  the  King  might,  by 
liis  [)rerogative,  assign  a  chose  in  action  to  A.,  and  it  will 
bi-  a  good  assignment,  and  in  Blackstone's  Commentaries 
(Vol.  II.,  p.  442, )  it  is  laid  down  that  the  King  might 
always  either  grant  or  receive  a  chose  in  action  by  assign- 
ment, (see  also  Lumhcrt  v.  Taiflor,  4  B.  &  C.  188) :  but  in 
case  the  person  to  whom  a  chose  in  action  had  thus  been 
assigned  by  the  King  assigned  to  another,  this  latter  assign- 
ment was  void.  There  was  also  another  exception  as 
regards  choses  in  action  of  a  wife,  which,  by  virtue  of  the 
marriage,  became,  under  the  old  law,  assigned  to  the  hus- 
band. But  this  latter  was  a  (jualitied  assignnu-nt,  for  it 
was  necessary  that  the  husband  should  reduce  them  into 
possession  during  his  life,  otherwise,  at  his  death,  his  wife, 
and  not  his  personal  representative,  would  have  been  en- 
titled to  the  choses  in  action.  This  transfer  of  the  wife's 
choses  in  action  to  the  husband  was  incidental  to  the 
general  rule  of  law,  (previous  to  our  Married  Women's 
Property  Acts,)  that  marriage  vested  all  the  wife's  personal 
l)roperty  in  the  husband.  Marriage  a'so  made  him  liable 
for  her  debts.  Another  exception  to  the  ancient  rule  was 
that  choses  in  action  were  (to  the  extent  already  explained) 
assignable  by  death,  and  still  another  was  that  included 
under  the  complicated  law  relating  to  covenants  running 
with  the  land.     The  most  important  exception,  however. 
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was  the  ii('<^()i-iability  of   promissory   notrs   and    hills   of 
(.'xclmnj^o. 

Many  brandies  of  our  laws  have  lately  l>een  in  a  state  of 
transition,  f^reat  chani^'es  having'  heeii  made,  both  by  legis- 
lative enactment  and  l>y  the  (b'Veloinnent  and  expansion  of 
principles,  under  judicial  samttion,  to  suit  the  exi;^'encies  of 
the  times.  Both  in  substantive  principle's  and  in  pro- 
cedin'e  have  those  chan|j;es  l)een  eti'ected  :  but  in  no  branch 
has  there  been  more  variation  than  in  the  law  relatinj^  to 
choses  in  action.  Nothinf^'  exenii)lilies  more  stron<,dy  the 
changes  which  have  taken  place  in  our  laws  than  the  pro- 
<,'ress  from  the  rij,'id  rule  laid  down  by  Jjcml  Coke  af,'ainst 
the  assignment  of  choses  in  action  to  the  present  state  of 
the  law,  making  them  freely  transferable,  both  at  law  and 
in  e(pnty.  Considering  the  decisicms  of  Courts,  and  the 
enactments  of  our  Legislature,  the  saying  of  a  distinguished 
legal  writer,  that  the  ancient  rule  of  law  has  "evaporated 
to  a  mere  sliadow,"  is  forcibly  illustrated.  (See  Addison 
on  Contracts,  7th  edition,  by  Lewis  W.  Cave,  p.  BlLi 
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(IKNKHAL  I'ltlNCll'LKS  UKLATING  TO  lUCiHTS  OF 

ACTION. 


\o  n'roHji  withiiut  (I  Rr  III  Illy. 
Rii;lils  of  Aitiiiu. 
Wliiit  is  a  W'nnif^  ? 
DaiiHii^i'  u'ilhoiil  W'roiii;. 

Wriiii};      icitlmiif      Dumnjii      Wlun 
Actionable. 


Whi'it  nut  Aitiiinnhlr. 

W'riiiif^  and  Damaf^r  tofiithtr,  smiif- 
times  nut  a  Cause  of  Aetion. 

I'lihliinl  tSiii,'i;e.%ti<>ns, 


\ii  uroiiij  iiitltoiit  II  n'nirilji. 

It  is  an  flemcntavy  i)rin('i[)l('  of  our  law  that  thi'Vc  is  no 
wron^'  without  a  romcdy,  ov,  as  is  allinnativcly  expressed 
in  the  Latin  maxim  "  I'hi  jits  ihi  n-iin'iUiiin,"  If  a  man  lias 
a  ri^dit  he  must  have  a  means  to  vindicate  and  maintain 
it,  and  a  remedy  if  he  is  injurt'd  in  the  exercise  and  enjoy- 
ment of  it;  "  and  indeed  it  is  a  vain  thinj^,"  as  expressed 
by  Lord  Holt,  in  the  ccli'brated  ease  of  Anhlii/  v.  ]Vfiiti',  ("2 
Lord  liaym.  5>5;]),  "to  iina^'iiie  a  ri^dit  without  a  remedy, 
for  want  of  ri^dit  and  want  of  remedy  are  reciprocal." 

Hiijlitx  of  Aithiii. 

Since,  then,  the  law  atfords  a  remedy  for  every  wroiifj;, 
the  mode  pointt'd  out  by  the  law  for  eiiforcinj^'  the  remedy 
is  called  "action.""  Hence  we  have  a  "  right  of  action,'" 
which  is  defined  in  the  Roman  law  to  hojvs  jxTacquriDU 
qiiiid  sihi  ilrhiiiir.  The  modes  adopted,  both  at  law  and  in 
eipiity,  for  the  purjxise  of  enforcing  rights  of  action  are 
very  many,  and  vary  according  to  the  remedy  or  relief  to 
be  sought  for.     Thus  we  liave  the  ordinarv  writ  of  sum- 
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mous  at  law,  and  also  writs  of  mandamus,  replevin,  eject- 
ment, etc.,  while  in  equity  there  are  other  various  modes 
of  righting  wrongs  or  applying  relief  to  cases  wheie  aright 
is  infringed  or  a  wrong  inflicted.  It  is  not  within  the 
province  of  this  manual  to  inquire  into  the  nature  of  these 
different  methods  or  to  follow  out  the  course  of  an  action 
or  suit  as  it  is  administered  either  at  law  or  in  equity. 
These  would  form  vast  subjects  in  themselves,  and  will  be 
found  in  the  different  works  relating  to  Common  Law  and 
Chancery.  In  this  work  the  substantive  principles  govern- 
ing rights  of  action  will  be  found  treated  of. 

What  is  <i  Wromi. 

The  maxim  nhi  jus  ihi  rt'incdiion  must  be  understood 
with  certain  qualifications  ;  these  depend  upon  what  is  con- 
sidered by  the  law  to  be  a  "wrong,"  and  this  is,  in  jirac- 
tice,  a  very  important  question,  since  in  the  determination 
of  it  depends  the  other  question  as  to  whetlier  a  right  of 
action  exists  in  any  given  case.  As  said  by  a  very  able 
commentator  "  It  is  not  every  substantial  wrong,  still  less 
every  imaginary  grievance  which  affords  a  right  of  action 
for  redress.  Nor  is  it  true  that  for  every  kind  of  loss  a 
damage  occasioned  by  the  act  of  another,  a  remedy  is  given 
by  the  law.  It  not  infrequently  happens  that  damage 
palpable  and  undeniable  though  it  be,  is  in  technical 
phraseology  (himniim  nine  i)ijiiri(t,  that  is,  damage  unac- 
companied by  any  tortious  or  wrongful  act  whereof  cog- 
nizance can  be  taken  in  a  court  of  justice"  (Broom's 
Com.  Law,  Bk.  I.,  chap.  iii.). 


Dauiaije  irithoiit  Wroiui. 

The  word  "  itijurid  "  signifies  a  "legal  wrong,"  that  is,  a 
wrong  cognizable  or  recognized  as  such  by  the  law,  and 
the   word  ''(hninii(i)i  "  means   "damage,"    not  necessari!}' 
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pecuniary  damage  but  any  damage  capable  of  being  es- 
timated by  a  jury.  With  these  meanings  of  thest  ^^•ords, 
is  comprehended  the  principle  that  (hnnfiiim  sine  injuria 
is  not  actionable. 

There  are  several  well-known  and  leading  cases  in  our 
law  books  which  illustrate  this  theory.  Thus,  where  a 
school-master  is  injured  by  the  establishment  of  a  school 
adjacent  to  his  own,  or  a  mill-owner  loses  custom  ])y  the 
erection  of  another  mill  in  the  neighbourhood  of  the  mill 
worked  by  him,  there  is  no  injuria  or  actionable  legal  wrong 
in  any  of  these  cases.  So,  a  literary  criticism  which  does 
not  exceed  the  limits  of  fairness  and  does  not  attack  the 
character  of  the  writer  unconnected  with  his  publication, 
although  it  exposes  the  follies  and  errors  of  the  work  is 
not  a  libel  for  which  an  action  can  be  brought.  In  sucli 
a  case,  although  there  be  damnum  there  is  no  injuria;  and 
even  the  loss  is  that  which  the  party  ought  to  sustain, 
inasmuch  as  it  is  the  loss  of  fame  and  profits  to  which 
he  was  not  fairly  entitled.  So  an  act  of  force  done  in 
necessary  self-defence  causing  hurt  to  an  innocent  by- 
stander is  not  actionable,  for  no  man  does  wrong  in  defend- 
ing himself  against  an  aggressor.  And  if  a  man  sells  a 
house  commanding  a  line  sea  view,  or  a  lovely  prospect, 
and  then  builds  on  his  own  adjoining  land,  so  as  to  shut 
out  the  sea  view,  or  the  prospect,  and  thereby  greatly 
diminishes  the  market  value  of  the  house  he  has  just 
sold,  a  great  damage  is  done  to  the  purchaser  thereof ; 
but  there  is  no  tort  or  wrong,  as  the  vendor  has  done 
nothing  which  restrains  him  from  interfering  with  his 
neighbour's  prospect.  If  a  land-owner  whose  land  is  ex- 
posed to  inundation  from  the  overflowing  of  an  adjoining 
creek  or  river,  erects  a  dam  for  the  protection  of  his  land, 
and  by  «o  doing,  causes  the  current  to  tlow  against  the 
land  of  nis  neighbor  and  wash  it  away,  or  cover  it  with 
water,  the  land-owner  so  cr.using  an  injury  to  his  neigh- 
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bor,  is  not  responsible  in  damages  to  the  latter,  as  he  has 
done  no  wrong,  having  acted  in  self  defence,  and  having  a 
right  to  protect  his  land  and  his  crops  from  the  inundation. 
(See  these  and  other  cases  cited  in  Add.  Torts,  chap   III.) 

Indeed,  the  principle,  ex  damno  sine  injuria  nan  oritur 
actio  being  a  fundamental  maxim  of  our  law,  going  to  the 
root  of  nearly  every  case,  nearly  every  decision  in  a  volume 
of  Keports  which  is  decided  upon  the  substantive  principles 
involved  in  a  cause  of  action,  will  illustrate  this  far  reaching 
in-oposition.  pjither  one  way  or  the  other,  as  it  is  decided 
in  each  case,  that  there  is  or  is  not  a  right  of  action,  will 
be  found  the  effect  of  this  and  the  other  elementary  pro- 
positions mentioned  in  this  chai)ter. 

Wromj  H'itJiont  Danutije. 

Another  proposition  is,  that  injuria  sine  damno  is,  as  a 
general  rule,  actionable  at  law.  By  this  is  meant  that  a 
legal  wrong,  though  not  productive  of  actual  damage,  is  a 
sutHcient  right  of  action  ;  and  thus  it  is  actionable  to  de- 
prive a  man  of  a  right  given  him  by  law,  altlKUgh  no  dam- 
iige  lo,-s  or  injury  has  been  sustained.  This  is  very  clearly 
illustrated  in  the  celebrated  case  of  Aslihy  v.  W}iite  (2 
Lord  Eaym.,  953  ;  1  Smith's  L.C.,  185).  This  was  an 
action  against  a  returning  officer  for  refusing  to  receive 
phiintift"s  vote  at  a  parliamentary  election  ;  and,  although 
the  candidates  in  whose  favor  the  vote  had  been  tendered 
were  elected,  it  was  IwhJ,  that  the  action  lay,  on  the  ground 
that  the  plaintiff',  having  a  legal  right  and  privilege  to 
give  his  vote,  and  having  been  disturbed  iii  the  enji)yment 
of  such  right,  an  action  was  maintainable  at  his  suit 
Against  the  party  causing  the  disturbance.  In  his  well- 
known  and  eloquent  judgment  in  this  case.  Lord  Holt, 
after  I'lilarging  upon  the  value  of  the  plaintiff's  right,  said: 
^'  I  am  of  ophiion  this  action  on  the  case  is  a  proper  ac- 
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tion.  My  Brother  Powell  thinks  that  an  action  upon  the 
case  is  not  maintainahle  because  here  is  no  hurt  or  damage; 
but  surely  every  injury  imports  a  damage,  though  it  does 
not  cost  the  party  one  farthing,  and  it  is  impossible  to 
prove  the  contrary  ;  for  a  damage  is  not  mcrel}'  pecuniary, 
but  an  injury  imports  a  damage,  when  a  man  is  thereby 
hindered  of  his  right."  And  further  on,  he  says  :  *'  The 
plaintiff  has  a  particular  right  vested  in  him  to  vote.  Is 
it  not  then  a  wrong  and  an  injury  to  that  right  to  refuse 
to  receive  his  vote  ?  *  *  *  If  such  an  action 
comes  to  be  tried  before  me,  I  will  direct  thejury  to  make 
him  pay  well  for  it ;  it  is  denying  him  hjs  English  right ; 
and  if  this  action  be  not  allowed  a  man  may  forever  be  de- 
))rived  of  it."  Referring  to  the  language  above  used  by 
Lord  Holt,  to  the  effect  that  every  iiijiirij  imported  a  dam- 
age, the  learned  author  of  "Broom's  Common  Law,"  re- 
marks: "It  is  quite  clear  that  in  thus  speaking.  Lord  Holt 
uses  the  term  injury  as  synonymous  with  injiiria  in  its 
strict  sense,  i.e.,  as  signifying  a  wrong  recognized  as  such 
by  the  law ;  and  when  so  understood,  the  proposition 
which  he  lays  down,  viewed  by  the  light  of  subsequent  de- 
cisions, does  not  seem  to  be  at  all  too  broadly  stated." 

Other  instances  of  the  proposition  that  injuria  .sitv  d<nu)in 
is  actionable,  are  the  infringement  of  a  patent  or  a  copy- 
right, a  bare  trespass  to  land,  the  invasion  of  a  trade  mark 
and  different  other  cases  where  damages,  nominal  at  all 
events,  are  recoverable,  [nee  Cniu-sliaif  v.  Th()Uipsi)ii,4C.li., 
357;  Xordlo  v.  Sudlon-,  12  C.B.,  177). 


Where  iujuria  sine  (Imiino  is  not  (letionuhle. 

There  are  also  many  cases  where  a  right  is  violated  or  a 

wrong  done,  and  where  there  is  no  right  of  action  unless 

damage  is  proven  to   have  followed :  for  instance,  in  tin 

case  of  a  breach  of  a  public  dutv  in  which  a  party  is  iii- 

8  '  C.A. 
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terested,  he  must  shew  some  special  damage  to  himself 
before  he  can  bring  a  right  of  action.  The  breach  of  a 
public  duty  involves  two  torts  :  the  wrong  done  to  the  pub- 
lic, and  the  wrong  done  to  the  individual ;  where  indi- 
viduals suifer  wrong  or  sustain  damage  in  common  with 
ether  members  of  the  community,  as  in  the  case  of  a  public 
nuisance,  they  have  no  personal  rights  of  action ;  the  pri- 
vate grievance  is  merged  into  that  of  the  public,  which  is 
vindicated  by  public  prosecution.  Even  where  one  person 
suffers  more  than  others,  he  has  no  separate  individual 
right  of  action ;  it  is  only  where  he  suffers  some  special 
damage,  differing  in  kind  from  that  which  is  common  to 
others,  that  a  personal  remedy  accrues  to  him  (Greasi/  v. 
Codlin;/,  2  Bing.,  263  ;  Wilkes  v.  TIangerford  Market  Co.,  2 
Bing.,  N.C.,  181;  Henley  v.  Mayor  of  Lime  lieuis,  5  Bing,, 
91,  2  C.  &  F.,  331.) 

Again,  mere  negligence,  without  damage  resulting  there- 
from, gives  no  right  of  action  ;  neither  does  slander,  (not 
actionable  in  itself,  without  special  damage,)  afford  a  ground 
of  action.  But  in  these  cases,  as  observed  in  Broom's 
Common  Law,  Bk.  I.,  Chap.  III. :  "  It  would  seem  more 
correct  to  say  that  in  none  of  the  cases  just  alluded  to  i.  e., 
mere  negligence  and  slander'  does  the  alleged  wrong,  un- 
less when  accompanied  by  special  damage,  fill  out  the  true 
measure  and  conception  of  a  legal  injury." 


Wrong  and  damage  together  sometimes  not  a  su§ieient  cause 

of  action. 

There  are  certain  rules  of  law  which  sometimes  operate 
to  prevent  both  a  wrong  and  the  damage  resulting  from 
such  wrong,  forming  a  cause  of  action.  Thus  where  the 
damage  is  too  remote,  the  law  will  afford  no  redress.  The 
general  rule  as  to  remoteness  of  damage  is  laid  down  to  l^e 
that, — where  two  parties  have  made  a  contract  which  one 
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of  them  ha'.  I)r()ken,  the  damages  wliic-h  the  other  party 
ought  to  rt'ceive  in  respect  of  sucli  breach  of  contract,  sliould 
be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  /.  '.'.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  the 
probable  result  of  the  breach  of  it.  [ILulh'H  v.  Bo.renddle, 
{)  Exch.  R.  341.) 

Analogous  rules  as  to  remoteness  of  damage  in  cases 
arising  out  of  tort  are  also  in  force.  For  illustrations  of 
the  rrles  as  to  remoteness  of  damage,  'ooth  in  actions  cr 
iontractn  and  e.v  delicto,  the  reader  is  referred  to  Mayne  on 
Damages  (Chap.  II). 

Another  rule  of  law,  the  effect  of  which  is  to  prevent  bo^li 
wrong  and  damage  from  affording  a  right  of  action,  is  where 
the  WTongful  act  amounts  to  a  fdoiiy,  the  remedy  for  the 
private  or  ci'i  J.'  wrong  is  postponed  until  the  injury  done  to 
the  public  is  llrst  satisfied  by  l)eing  disposed  of  l)ef()re  the 
proper  criminal  tribunal.  "The  })olicy  of  the  law,"  ob- 
serves LordEllenborough,  "recjuires,  that  l)<'fore  the  party 
injured  by  any  felonious  act  can  seek  civil  redress  for  it, 
the  matter  should  l)e  heard  and  disposed  of  before  the 
l)roper  criminal  tribunal,  in  order  that  the  justice  of  the 
country  may  be  first  satisfied  in  respect  of  the  pul)lic 
offence;  and  after  a  verdict,  either  of  ac(piittal  or  convic- 
tion, the  judgment  is  so  far  conclusive  in  any  collateral 
l)roceeding  ([ikhkI  the  particular  matter,  that  the  objection 
is  thereby  removed  of  bringing  that  nnh  jiuUcc  in  a  civil 
action,  which  was  a  proper  sul)ject  matter  of  a  criminal 
prosecution.  Where,  therefore,  the  defendant  has  been 
tried  and  ac(iuitted  of  a  felony,  the  objection  founded  on 
the  general  policy  of  the  law  does  not  apply.  The  only 
difference  which  can  be  suggested  between  the  case  of  a 
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prior  conviction  and  that  of  an  ac(iuittal  is,  tliat  the  ac- 
quittal may  have  been  brought  about  by  the  defendant's 
colluding  with  the  prosecutor;  l)ut  if  the  acquittal  l)e  shewn, 
either  in  pleading  or  l)y  evidence,  to  have  been  obtained  by 
collusion,  it  would  be  put  aside  and  the  objection  would 
still  remain."  [Croshi/  v.  Leii;/,  12  East,  413  ;  1  Hale,  P. 
C.  546). 

An  important  class  of  eases,  offering  a  further  exception 
to  the  rule  that  both  (laminnti  and  iujiirift  combined,  form  a 
cao  '  action,  is  tluit  which  establishes  the  non-liabilitv  of 
ju<  '  '  !  "cers  for  errors  of  judgment  made  l)y  them.  It 
is  a  rule  of  great  antiquity  that  no  action  will  lie  against  a 
jwlg"  of  record  for  anything  done  by  him  in  the  exercise  of 
his  jua.  'al  i  .x.ctions.  "In  the  imperfection  of  human 
nature,"  says  Loru  Teiiterden,  "it  is  better  that  an  indi- 
vidual should  occasionally  suffer  a  wrong,  than  that  the 
course  of  justice  should  be  impeded  and  fettered  by  constant 
and  perpetual  restraints  and  apprehensions  on  the  part  of 
tliose  who  are  to  administer  it.  Corruption  is  quite  another 
matter;  so  also  are  neglect  of  duty  and  misconduct;  for 
these  1  trust  there  is,  and  always  will  be,  some  due  course 
of  punishment  by  public  prosecution."  {Garnett  v.  Ferraml, 
6  B.  &  C.  611.)  ' 

These  are  the  general  principles  governing  rights  of  ac- 
tion, illustrating  the  meaning  of  the  maxim,  Vhi  Jus,  ihi 
reined i Kill,  and  the  qualifications  with  which  it  is  to  be 
understood.  This  maxim  has  a  wide  operation,  as  has  been 
seen,  and  pervades  the  whole  system  of  our  law.  It  was 
owing  to  the  principle  emmciated  by  it,  that  the  important 
form  of  action  known  as  "action  on  the  case"  was  invented, 
and  it  was  in  spirit  w'ith  the  same  principle  that  the  statute 
was  created,  entitling  an  assignee  of  a  chose  in  action  to 
manitain,  for  the  right  assigned  to  him,  an  action  at  law 
in  his  own  name. 


■» 


GENERAL    PItlNC'IPLES. 


37 


Practical  suggestions. 

It  will  not  bo  out  of  place  to  append  to  tins  chapter  some 
valuable  practical  su^'gestions  contained  in  a  work  which, 
perhaps,  is  not  widely  enough  read,  and  in  which  there  is 
a  great  deal  of  valuable  learning.  The  following  useful 
considerations  from  Warren's  Law  Studies  will  be  })rofital)ly 
weighed  in  connection  with  the  general  principles  which 
form  the  subject  of  the  previous  pages. 

"  Before  advising  the  commencement  of  legal  proceed- 
ings, four  points  require  careful  consideration.  The  nature 
of  the  right  affected  ;  the  mode  of  committing  the  injury  ; 
the  occasion,  or  purpose  of  committing  the  injury ;  and 
with  what  intention. 

"I'irst,  as  to  the  right  affected.  Was  it  a  public  right, 
or  a  mere  private  right '?  L^oes  it  regard  his  interest  in  a 
wife,  child,  apprentice',  or  servant?  Is  it  a  right  of  his 
own  or  belonging  to  him  only  in  his  representative  capacity 
as  executor,  ti'ustee,  or  assignee  ?  To  himself  alone,  or 
jointly  with  others'?  If  relating  to  real  or  personal  pro- 
perty— is  that  property  corporeal,  and  in  the  possession  of 
the  plaintiff?  Or  incorporeal?  Has  he  only  a  right, 
vested  or  contingent,  to  future  possession  ?  Is  his  interest 
in  reversion  or  remainder  ? 

"Secoiidl;/,  as  to  the  mode  of  committing  the  hijury.  It 
may  be  one  of  three  kinds:  /'.c.,  liy  non-feazance,  which 
means  the  simply  not  doing  what,  by  legal  oldigation,  or 
duty  or  contract,  the  defendant  ought  to  have  done.  Or, 
secondly,  by  mis-feazance,  by  which  is  signified  the  perform- 
ance in  an  improper  manner,  of  some  act  which  it  was  the 
defendant's  duty,  by  contract  or  otherwise,  to  have  done, 
or  of  some  act  which  he  had  a  right  to  do.  Or,  thirdly,  by 
mal-feazance,  /.c,  the  unjustiliable  performance  of  some  act 
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which  the  defendant  had  never  any  right  to  do,  or  had,  hy 
contract  or  otlierwise,  (hvested  himself  of  the  right.  These 
several  modes  of  committing  private  injuries  are  compen- 
sated hy  peculiar  and  appropriate  remedies ;  and  the  furni 
adopted  must  correctly  descril)e  them. 

"  Did  the  injury,  ceasing  to  he  merely  privnti',  l)ecomo  a 
pu])lic  one — and  amount  to  a  crime,  i.e.,  to  felony  or  mis- 
demeanour"? If  private,  was  it  only  a  tort  (i.e.,  a  wrong 
unconnected  with  contract) — or  merely  a  hreaeh  of  con- 
tract ?  If  the  former,  was  the  injury  (Urect  or  immediate, 
or  only  consequential '?  Was  it  with  force  ?  or  without 
force  ?  hy  non-feazance,  mis-feazance,  ormal-feazance?  If 
the  latter,  viz.:  a  hreaeh  of  contract — what  kind  of  con- 
tract was  it  ?  one  implied  or  express  ?  And  in  the  latter 
case,  was  it  merely  verhal,  in  writing,  or  hy  deed? 


"  Tlnrdhj,  on  what  occasion,  or  for  what  purpose,  was  the 
injury  committed;  was  \i  prima  facie  lawful".'  or  prima  facia 
unlawful? 

"Foiirtlih/,  with  what  intention '?  For,  though  the  intent 
with  which  an  act  was  done,  is  all  important  in  criminal 
cases,  and,  generally  speaking,  immaterial  in  civil  cases 
when  the  act  once  occasioning  an  injury  is,  in  strictness,  il- 
legal ;  yet  there  are  cases  where  the  intention  is,  in  civil 
cases,  of  vital  importance — as  in  the  case  of  slander,  lihel, 
malicious  prosecution.  In  some  other  cases,  also,  the  in- 
tention with  which  an  act  has  heen  done  may  l)e  traversed. 
See  Griffith  v.  Harrison,  1  Salkeld,  199-7,  (per  Plolt,  C.  J.); 
Tjiicas  V.  NockeUs,  10  Bing,  172,  d  scq. 

"  To  a  certain  extent  involving  the  consideration  of  these 
topics,  there  are  certain  preliminary  questions  which  al- 
ways occur  to  a  cautious,  thouglitful  and  experienced  prac- 
titioner. 
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"  Docs  any  act  yet  remain  to  be  done  on  the  part  of  the 
2)laintiff  to  enable  him  to  sustain  an  action  '? 

"Has  any  statutory  requisition  been  overlooked?  any 
previous  tender  ?  notice  ?  demand  ?  offer  ?  request '?  or,  in 
short,  any  other  step  omitted  which  is  dictated  by  necessity, 
or,  at  all  events,  prudence  ? 

"  And  further,  has  any  essential  preliminary  not  only 
been  attended  to  in  point  of  fact,  but  is  the  plaintiff  pro- 
vided with  proi)er  evidence  of  that  fact?" 

Added  to  these  considerations  is  another — that  of  the 
probable  damages  to  be  recovered.  Is  it  worth  the  plain- 
tiff"s  trouble  to  proceed  with  his  action,  when,  if  in  case  of 
his  succeeding,  he  will  be  likely  to  recover  only  nominal 
damages,  or  damages  of  a  small  amount? 


^Ijr^' 
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Courts  of  Equity  fmior  assif^iuiu-iits 
of  Cliiisis  ill  Actiuii. 

I'fiiiciphs  of  Equity  recognized  ttt 
Lnii'. 

Contruets  arrainst  Public  Policy. 

What  constitutes  (Ui  AssiiiUincnt 

Conditional  Assignment. 

Voluntary  Assignment. 

Assignee  entitled  to  collateral  securi- 
ties. 


Assignment  subject  to  Equities. 

Xotice  of  Assignment. 

Future  and  contingent  rights  assign- 
able. 

Assignment  of  Debt  charged  on  land 
not  subject  to  Registration  Lares. 

Sequestration. 

Specific  Performance. 

Where  Law  affords  Remedy,  Equity 
will  not  interfere. 


Courts  of  Eqititi/  Jaroiir  Axsinnments  o/' CV/o.scs  in  Action. 

While  formerly  the  Courts  of  Common  Law  adopted  rules 
which  were  adverse  to  the  assignment  of  choses  in  action, 
Courts  of  Equity  on  the  other  hand  totally  disregarded  such 
rules,  and  gave  effect  to  such  assignments  :  (Story's  Eq., 
sec.  1040;  Burn  v.  Carvalho,  4  M.  &  K.  690;  Prosser  v. 
Edmonds,  1  Y.  &  C.  481;  Lancjton  v.  Ilorton,  1  Ha.  554.) 
Every  such  assignment  was  considered  in  equity  as  in  its 
nature  amounting  to  a  declaration  of  trust,  and  to  an 
agreement  to  permit  the  assignee  to  use  the  name  of  the 
assignor  to  recover  the  deht:  (Story,  sec.  1040.)  As  said 
hy  Spragge,  C,  in  Farqnhar  v.  City  of  Toronto,  (12  Grant, 
186):  "It  is  clear  from  the  cases,  that  the  assent  of  the 
holder  of  a  fund  or  dehtor  upon  whom  an  order  to  pay  is 
given  is  not  necessary  to  an  equitable  assignment,  whatever 
may  be  the  case  at  law."  (See  also  Roiv  v.  Dawson,  1  Ves. 
Sr.  131 ;  lioddick  v.  Gandell,  1  D.  M.  &  G.  776;  Ex  imrte 
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South,  3  Swan,  WM;  Fnote  v.  Mutlu'ira,  1  Grant,  BOO;  In 
re  Pole'x  TrustH,  2  -liir.  N.  S.  085  ;  ///  rr  U'oifit  Trusts,  5 
New  !(.,  07;  Sirhi-I  v.  liaphni'l  5  New  1{.  140.) 

Principles  of  Eqnity  rcctujnized  (it  Lnn-. 

The  rules  which  were  applied  hy  Coiu'ts  of  Ecpiity  to 
assifj^nments  of  chosesin  action,  have  also  to  a  pjreat  extent, 
governed  Courts  of  Common  Law,  hoth  before  and  since  tliu 
passin*,'  of  the  Statute  35  Vic,  e.  12,  the  effect  of  which 
statute  is  to  allow  the  assignee  of  a  chose  in  action  to  sue 
therefor  at  law  in  his  own  name.  Courts  of  Law  have 
recognized  equitable  principles,  as  shewn  in  the  iirst  chap- 
ter, as  far  as  they  were  adapted  to  the  connnon  law  system 
of  procedure,  and  assigned  rights  of  action  could  bo  sued  for 
at  law,  only  that  the  assignor's  name  would  have  to  be  used 
in  bringing  the  action;  he  acting  in  the  suit  as  trustee  for 
the  assignee.  In  other  respects,  a  marked  similarity  will 
be  found  between  the  doctrines  which  were  applied  in  the 
Courts  of  both  Connnon  Law  and  Equity  respectively  to 
the  assignment  of  choses  in  action.  Thus,  in  equity  a  part 
of  a  debt  can  be  assigned,  {Sinitli  v.  Everett,  1  Bro.  Ch. ; 
Lett  V.  Morris,  4  Sim.,  007,)  and  the  same  rule  has  been 
upheld  in  our  Coiut  of  Common  Pleas  in  this  Province. 
(  Wellinntoii  V.  Chnrd,  22  U.  C.  C.  P.,  518.)  So,  when  the 
assignee  does  not  take  the  beneficial  interest  in  the  debt 
transferred  to  him,  it  has  been  held  equally  at  law  and  in 
equity  that  there  is  no  valid  assignment.  (Story,  se(;. 
1040d.;  Wood  V.  Me  Alpine,  1  Tupper,  App.  K.,  234.) 
Again,  in  certain  cases,  the  policy  of  the  law  being  ojjposed 
to  certain  assignments,  on  the  ground  of  champerty  or 
maintenance,  or  because  these  assignments  are  opposed  to 
public  policy,  they  are  held  to  be  void  in  Courts  of  Equity 
and  of  Common  Law.  (See  Story,  sec.  1047e. ;  Reijf'en- 
stein  V.  Hooper,  30  U.  C.  E.  295.)  This  will  be  seen  in  the 
Chapter  on  Maintenance  and  Champerty  in  this  work,  in 
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wliicli  tlie  casefl,  indiscriminately  taken  from  Law  nn(lK(|iiity 
J{('l)()rts,  show  a  harmony  of  doctrine  in  respect  to  tliese 
Hnhjeets.  It  is  well,  therefore,  in  consideriiifj;  cases  at 
common  law  and  under  the  statute,  to  view  how  ('(juitahh 
principles  have  j^overned  tlio  assignment  of  choses  in  action. 
anil  on  a  close  scrutiny  and  comparison  of  the  decisions, 
the  strong  similitude  which  pervades  them  will  ln' realized. 
At  the  same  timo  it  must  he  rememhereil  that  at  an  early 
period,  (as  will  bo  seen  by  reference  to  the  intro<luctory 
chapter,)  Courts  of  ComuKm  Law  ignored  altogether  the 
assignment  of  choses  in  action.  Ivjuity  is  the  fountain 
head  whence  the  origin  of  the  assignability  of  debts  and 
other  choses  in  action,  as  now  recognized,  is  derived ;  the 
principles  .which  were  developed  in  Courts  of  bjcpiity  are 
those  of  which  the  Statute  35  Yic,  cap.  VI,  is  the  embodi- 
ment. 

Contracts  ajfainst  piiJdic  poUvif. 


As  instances  of  the  contracts  against  public  policy, 
win'cli  have  been  held  in  equity  to  be  void,  may  be  men- 
tioned the  following  : — An  otticer  in  the  army  will  not  be 
allowed  to  pledge  or  assign  his  commission  :  Story,  sec. 
1047  ('. ;  this  doctrine  has  also  been  applied  to  the  com- 
pensation granted  to  a  public  officer  for  the  reduction  of 
his  emoluments,  or  the  abolition  of  his  office,  who  by  the 
terms  of  the  grant  might  be  required  to  return  to  the  public 
service.  (See  Spooncr  v.  Pui/ne,  16  Jur.,  367.)  In  like 
manner  the  profits  of  a  public  office  would  seem  upon 
grounds  of  public  policy  not  assignable.  (/////  v.  Pdid, 
8  CI.  and  Fin.  295,  307 ;  Palmer  v.  Bate,  2,  Brod.  and 
Bing.,  673  ;  Davisx.  Duke  of  Marlhorouffh,  1,  Swanst.,  79: 
but  see  Arhutlniot  v.  Norton,  5  Moore,  P.  C,  219.)  How- 
ever, as  regards  pensions,  which  are  granted  purely  for 
past  services,  without  any  obligation  to  perform  future 
services,  the   authorities   strongly    support  the    right   of 
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)issijj;iiiii<'iit  of  tlitiii.  Sfnfw  V.  fjiddrnldlc,  '2  AiihI.  li.. 
r)3!J.  'riniittiill  \.  r><inthhii,  lO  Sim,.  a  I!),  Kr  ixirtu  Ihittiiir, 
•1  B.  \'  A..  t;i»0.  P.ut  s(H"  Fhtrti/  \.  (hlhnn,  [\  T.  H.JIHl, 
;m<l  Story's  I'.(|iiit_\ ,  sec.  1017  I".) 

The  cases  which  eoiiic  within  thr  lulcs  a^'aiiist  luain- 
tfuaiu-c  and  clianiix'rtv  are  of  such  importance  that  thty 
are  treated  of  in  a  separate  chapter  liereafter,  so  that  no 
si)a("e  Nvill  l)e  <;iven  to  tin  ir  discussion  in  this  part  of  this 
work. 

ll'littt   ( 'niintiditi'st  ini    A>f>fi(iinn('iit. 

In  orik-r  to  constitute  an  assignment  of  a  dt'ht  or  other 
chose  in  action  in  Equity  no  particuhir  form  is  necessary. 
Any  order,  writing,  or  act  which  makes  an  appropriation 
of  a  fund,  amounts  to  an  equitahU-  assignment  of  a  (hht. 
(Story,  sec.  1047).  It  (h)es  not  even  need  to  he  in  writing. 
\Bt(utin  V.  (ii'oriicii,  10  Grant,  per  Spragge,  C,  at  page 
U)8.  Gnnidl  v.  (lanhin;  9  .lur.  N.  S..  1-220.)  However, 
there  must  be  a  particuhir  fund  winch  is  dealt  with,  and 
there  must  he  a  specific  appropriation  of  the  whoU",  or 
some  part  of  that  fund.  {lit  re  Thornton,  13  L.  T.  N.  S. 
5(58;  Watson  v.  7>///,r  o/lVrlUniitoiK  1  Ituss  and  M.  (i02  ; 
Lduihc  v.  Orton,  1  ])r.  and  Sm.  125;  Fdrquhnr  v.  ('////  ';/" 
Toronto,  12  Grant  180). 

Thus,  a  writing  in  this  form,  "  You  will  please  hand  B. 
L'102  and  charge  the  same  to  the  dehit  of  my  accimnt  with 
you  "  was  held,  not  to  he  an  eiiuitahle  assignment,  hut  that 
it  was  only  a  mere  money  order,  and  could  not  have  any 
secondary  oi)eration  as  an  equitable  assignment.  (///  re 
Farrell,  10  Ir.  Ch.  E.  304.) 

And  another  in  these  words  :  "  ]\[y  dear  Friend, — As  I 
shall  leave  to  you  the  distribution  of  the  prize  money,  as 
soon  as  it  shall  be  issued  for  me,  I  have  to  mention  that 
the  executors  of  Mr.  Sims  are  claimants  on  that  fund  for  a 
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bond  debt  with  interest,"  was  held,  not  to  import  a  direc- 
tion to  pay  the  debt  (although  the  fund  was  sufficiently 
pointed  out)  and  it  was  therefore  held,  that  there  was  no 
assignment.  (Watson  v.  Duke  of  Wellington,  1  Euss  &  M., 
G02). 

A  letter  to  pay  the  share  "  to  which  I  am  entitled,"  or 
"which  is  due  me,"  to  certain  perscms  named  in  the  letter, 
was  held  to  sufficiently  indicate  the  fund,  and  therefore,  a 
good  assignment  [Lanihc  v.  Orton,  1  Dr.  &  Sm.,  125). 

And  another  in  this  form:  "I  hereby  authorize  you  to 
pay  A.B.  the  sum  of  ,i'365,  being  the  amount  of  my 
contract,  he  having  advanced  me  that  sum."  was  held  to  be 
valid,  [Diplock  v.  Ihnnmond,  5  l)e  G.  McN.  &  G.,  329). 

"  Please  take  notice  that  I  wish  to  transfer  my  interest 
in  the  policies,"  to  C.  I).,  was  held  valid,  (CJiowne  v.  Baylis, 
31  Beav.  351). 

An  order  in  this  form:  "Pay  Mr.  James  Farquliar 
the  sum  of  $278.05,  due  from  me  to  him  on  account  of 
work  done  to  Registrar's  office  on  Court  street,"  was  held  to 
sufficiently  point  out  the  fund  assigned,  {FarqaJuir  v.  Citt^ 
of  Toronto,  12  Grant,  186). 

See  also  the  forms  in  Footc  v.  Matthews,  4  Grant,  4G6, 
and  Robertson  v.  Grant,  4  Chamb.,  K.  331. 

The  entry  of  a  memorandum  in  an  account  book  by  an 
assignee  that  certain  debts  were  transferred,  is  a  sufficient 
assignment,  (Kerr  v.  Head,  23  Grant,  525). 

An  undertaking  to  "  pay  over  "  certain  dividends  was 
held  to  be  a  good  assignment,  (in  re  Irving,  L.  Pi.,  7  Cli., 
D.  419). 

A  covenant  to  insure  for  the  benefit  of  an  incumbrancer 
operates  as  an  equitable  assignment  of  the  policy  of  insur- 
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ance  when  effected,  and  binds  the  insurers   on  notice  to 
them,  {(irrct  v.  Citizens  hn^itrnncr  Co.,  27  Grant.,  121). 


The  dri 


of  a  bill  of   exchange;  bv  a  creditor  on  a 


fawing 

debtor,  in  favor  of  a  third  person,  is  not  an  equitable  as- 
signment of  a  fund  being  directed  towards  payment  of  a 
debt,  [ThoiiipHon  v.  Siiitjition,  L.R.,  G  Chy.,  059;  Slid  ml  \. 
Dii  Ihiisson,  L.D.,  18  Eq.,  2h;}i. 

In  the  latter  case,  }iiicon,  V.C.,  said,  at  p.  288:  "  It  is 
entirely  new  to  mo  to  hear,  that  a  bill  of  exchange  in  an 
ordinary  mercantile  transaction  can  amount  to  an  ecpiitablc 
assignment  of  the  debt.  The  note  might  have  been  en- 
dorsed to  any  individual  or  any  number  of  persons  who 
might  have  endorsed  it  in  succession.  A  mercantile  in- 
strument it  is  in  it-i  origin  and  in  that  shape  it  remains, 
and  has  no  other  vitalit .'  or  effect,  and  to  call  it  an  assign- 
ment of  a  debt  would  bo  to  call  it  not  by  its  proper 
name." 

It  may  here  be  mentioned  that  both  ])ills  of  exchange 
and  i)romissory  notes  are  expressly  excepted  from  the  pro- 
visicms  of  the  Rev.  Stat.  Out.  cap.  IIG.  See  sec.  12  of  this 
Statute. 

Xeither  is  a  cheque  on  a  banker  an  equitable  assignment 
of  the  fund  in  the  banker's  hands,  nor  is  a  banker  who 
dishonours  a  cheque  liable  to  a  suit  in  equity.     {Ilopliiitao)! 
V.  Foster,  L.  R.  19  Eq.  74  ;  see  also  Keen  v.  Baird,  8  C.  R. 
X.  S.,  IJ72.)     J3ut  where  a  fund  is  indicated  and  an  ordor  is 
drawn  for  a  part  or  the  whole  of  it  in  the  hands  of   the 
drawee,  this  has  always  been  held  in  equity  to  be  an  assign- 
ment of  the  del)t,  independent  of  the  consent  of  the  debtor, 
which   'onsent  was  never  required.     So  if  a  remittance   be 
made  to  a  bailee  of  a  l)ill  to  collect  the  amount,  and  also  to 
pay  proceeds  to  a  third  party,  this  will  also  be  considered 
an  etjuitabk'  assignment.      (  F.r  parfc  Sotitli,  8  Swanst.  398  ; 
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Lett  V.  Monin,  4  Sim.  607;  E.v parte  Aldcrnoii,  1  Mad.  5;J; 
Piplnrk  V.  Uammoiid,  5  DoG.  McN.  &  G.  ;520;  (JoUi/cr  \. 
Fallon,  T.  .t  H.  459;  Adnma  v.  Cbi.rtou,  0  Vcs.  2130;  itJf^//" 
V.  Ddirsoii,  1  Yes.  Sen.  331;  Priddy  v.  /^asv,  8  Meriv.  80; 
/V//  V.  Limdon  ,l-  A'.  Zi.  Co.,  15  Beav.  548;  ///  re  Pole's 
Trusts,  2  Jur.  N.  S.  085 ;  In  re  ]V<ii/\s  Trusts,  5  New  E.  67 ; 
Sicliel  V.  Raphael,  5  New  li.  149;  Foote  v.  Mathens,  4  Grant 
300;  Jinn  tin  v.  (ieorijen,  19  Grant  107,  and  other  cases 
above  cited.) 

In  cases  of  donatio  mortis  causa,  when  a  chose  in  action 
forms  the  subject  to  be  disposed  of,  delivery  of  some  docu- 
ment essential  to  the  recovery  of  the  chose  in  action  is 
sufficient.     {Moore  v.  Darton,  4  DeG.  it  Sm.  519.) 

It  is  necessary,  in  case  of  an  assignment,  that  the 
assignee  should  on  his  part  consent  to  it,  which  consent 
will  l)e  implied  from  his  conduct ;  it  will  even  be  presumed. 
Until  tlk3  assignee  does  consent,  the  assignor  may  revoke 
the  assignment  or  withdraw  the  direction  given  the  bailee 
as  above  mentioned ;  a  mere  mandate,  therefore,  from  a 
principal  to  his  agent  not  comnumicated  to  a  third  person 
will  give  such  third  person  no  right  in  the  subject  of  the 
mandate.  [Seott  v.  Porclier,  3  ^Mer.  (502;  see  also  Acton  v. 
Woodiiaie,  2  M.  A:  K.  402;  Wallirijn  v.  Contts,  3  Mer.  707, 
708;  (laskell  v.  Gaskell,2Y.  Sc  Jerv.  502;  Maher  v.  HohluH, 
2  Y.  c^-  C.  317;  (rle<i,i  v.  Pees,  L.  11.  7  Ch.  71 :  Morrell  v. 
JVootten,  10  Beav.  197.)  But  once  that  the  third  person 
for  whose  benefit  the  mandate  is  made  signilies  his  assent, 
(no  revocation  having  been  made,)  such  third  person  can 
enforce  the  assignment  as  against  the  agent.  {Hassel  v. 
Sniithers,  12  Yes.  119.) 

ConditioiKtl  Assiiinnient. 

Although  an  order  on  a  fund  operat(^s  as  an  equitable 
assignment  of  that  fund,  still  if  the  assignee  does  not  ob- 
tain the  order  unconditionally,  but  a  condition  is  attached 
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to  his  acceptance  of  the  order,  he  cannot  take  the  henelit 
of  the  assignment  when  the  condition  is  not  ohserved  by 
him.  Thus  where  A.  accepted  from  13.  an  order  on  C.  for 
a  debt  due  by  C.  to  li.,  and  A.  agreed  on  the  order  being 
l)aid  by  C.  to  give  up  his  chiim  against  B.,  and  if  not  paid 
to  return  thi'  order  to  B.,  and  he  then  subse([uently  insti- 
tuted proceedings  against  B.,  it  was  hehl,  that  lie  could  not 
afterwards  proceed  to  enforce  his  e(iuital)le  demand  against 
C.     {Miiir  V.  WiuUldi,  14  Grant  48H.) 

I  (ilintttirij  Asfiiiiiniicnts. 

The  case  of  Kchcicidt  v.  Manniii;/.  1  DeG.  M.  ^  (\.  170, 
has  established  that  a  voluntary  assignment  of  an  ('(piitable 
interest,  or  of  a  chose  in  action,  will  be  enforced  in  c'luiiy, 
where  the  assignee  has  done  all  in  his  power  to  make  the 
transaction  complete.  The  fact  that  the  legal  estate  cannot 
pass  in  such  a  case  is  held  to  be  innnater.al.  (T'o/y/c  v. 
Uu(j}ti'ii,  2  Sm.  it  Giff.  18.)  So  if  A.  should  direct  his  debtor 
to  hold  the  del)t  in  trust  for  B.,  and  the  debtor  should  ac- 
cept the  trust  and  communicate  the  fact  to  both  A.  iV  B., 
the  trust,  although  voluntary,  would  be  enforced  in  favour 
of  B.  and  l)inding  on  A.,  for  nothing  remains  to  be  done  to 
iix  the  trust.  (Story,  sec.  973;  McFaddcn  v.  Jcnlnns,  1 
Ph.  15*2;  Shijdi'ton  v.  Stuph'ton,  14  Sim.  18G.)  Such  an 
assignment  will  also  be  binding  on  the  assignee's  executcu's. 
[Pearson  v.  Aininiblc  Socicti/,  (5  U.  C.  L.  J.,  N.  S.  p.  119.) 

.1  farliori  a  voluntary  bond  which  has  been  assigned  for 
vahiable  consideration  will  be  binding  on  the  obligor. 
iPayne  v.  Movtimvv,  G  U.  C.  L.  J.,  N.  S.,  p.  119.) 


But  a  voluntary  assignment  of  a  chose  in  action  is  not 
good  as  against  the  creditors  of  the  assignor.  {(}ott  v.  dolt, 
9  Grant  105.) 
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Assic/nec  entitled  to  Collateral  Sccitntics. 

Where  the  assignor  has  collateral  securities  for  the  deht 
which  he  assigns,  the  assignee  will  he  entitled  to  the  full 
benefit  of  such  securities,  unless  it  is  otherwise  agreed  be- 
tween the  parties,  (Story,  sec.  1047a;  sec  alao  dictum  oi 
Harrison,  C.  J.,  in  Cole  v.  Bank  of  Montreal,  39  U.  C.  E., 
at  page  74.)  And  this  rule  extends  even  to  mortgages  of 
real  estate,  for,  as  said  by  Lord  Mansfield  in  a  Common 
Law  case,  Martin  v.  Motclin,  2  Bm-r  969,  979:  "Amort- 
gage  is  a  charge  upon  the  land,  and  whatever  would  give 
the  money  would  carry  the  estate  along  with  it  to  every 
purpose."  However,  this  latter  rule  is  doubtful.  (See 
Austin  V.  Ihmlton,  16  U.  C.  C.  P.  318.) 


Assif/innent  sul)ject  to  Equities. 

The  assignee  being  generally  entitled  to  all  the  remedies 
of  the  assignor,  so  he  is  generally  subject  to  all  the  equities 
between  the  assignor  and  his  debtor,  {Priddi/  v.  Hose,  3 
Meriv,.  86;  Coles  v.  Jones,  2  Vern.,  692;  Turton  v.  Benson, 
1  P.W.,  496;  Manc/les  v.  iJixon,  3  H.  L.  cases,  702;  Tooth 
V.  Halkett,  L.E.  4,  Ch.  242 ;  Graham  v.  Johnson,  L.R.  8,  Eq. 
'SG;  McPlterson  y.  Doiigan,  9  Grant.,  623;  Smartx.  McEa-an, 
18  Grant,  623;  Gould  v.  Close,  21  Grant,  273;  Elliott  v.  Me- 
Connell,  21  Grant,  276.)  The  purchaser  of  a  chose  in 
action  cannot  take  any  other  or  different  title  than  that 
held  by  the  vendor,  so,  when  the  title  of  the  assignor  can 
be  impeached  or  set  aside  at  the  instance  of  the  debtor, 
the  assignee's  title  fails  Cockcll  v.  Taylor,  15  Beav.  103  ; 
Ord  V.  White,  3  Beav,  357;  Clack  \.  Holland,  19  Be&x., 
262;  Dickinson  v.  Burrell,  L.E,,  1  Eq.,  337).  And  thus, 
where  a  judgment  or  other  debt  is  paid,  and  then,  after 
payment  is  assigned  to  a  third  party,  the  assignee  takes 
nothing,  or,  as  has  been  tersely  expressed,  *'  Where  noth- 
ing is  assigned,  the  assignee  is  the  assignee  of  nothinj. 
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(/////  V.  Bni/Ic,  L.K.,  4  Eq.,  2(i0).     13ut  see  Coh-  v.  Bank  of 
Montmil,  30  U.C.  li.,  cited  in  Chapter  IX. 

Yet  the  parties  to  an  original  contract  may  l)y  t'Xpress 
stipulation,  or  by  implication  arising  from  their  conduct, 
agree  that  a  chose  in  action  may  he  assigned  free  from 
such  equities,  and,  in  that  case,  the  assignee  will  take  the 
chose  in  action  discharged  from  such  equities  accordingly. 
[In  re  Ajira  (tnd  Manfi'midii's  Hunk,  L.lL,  2  Ch.,  391  ;  in  re 
BJdkch)  ' ndnanco  Co.,  L.K.,  3  Ch.,  15'-  ;  //'  rv  (jcnt'ntl 
Estates  Co.,  L.H.,  3  Ch.,  758;  ///  re  Northern  Asmni  Ten  Co., 
[j.B..  10  Eq.,  458). 

The  following  case  is  an  instance  of  this  latter  rule.  A 
hank  gave  to  D.  T.  i^  Co.  a  letter  addressed  to  them,  and  e\- 
l)ressed  thus  :  "  No.  394.  You  are  hereby  authorized  to 
ilraw  on  this  bank  to  the  extent  of  i;15,()0(),  and  such  drafts 
1  undertake  only  to  honor  on  presentation.  This  credit 
will  remain  in  force  lor  twelve  months  from  its  date,  and 
parties  negotiating  bills  under  it  are  re(piested  to  indorse 
l)articulars  on  the  back  thereof."  1).  T.  Ot  Co.  drew  bills 
under  this  letter  to  the  amount  of  I'lJ.OOO,  and  endorsed 
them  to  the  appellant  who  duly  endorsed  particulars 
on  the  letters  of  credit.  The  bank  was  afterwards 
ordered  to  l)e  wound  up,  and  I).  T.  iS:  Co.  wei-e  in- 
debted to  the  Bank  to  an  amount  exceeding  what  was  due 
on  the  bills.  It  was  held,  that  whatever  might  be  the  effect 
of  the  letter  of  credit  at  law,  it  constituted  a  contract  to 
the  benefit  of  which  all  persons,  taking  and  paying  for 
l)ills  on  the  faith  of  it  were  entitled  in  Ivpiity  without  regard 
to  the  equities  l)etween  the  liank  and  D.  T.  iV  Co.,  and  that 
the  appellant  was  entitled  to  provi'  for  the  amount  due  on 
the  bills  without  regard  to  the  state  of  the  accou)it  between 
the  Bank  and  D.  T  \'  Co  As  said  in  the  judgment  of  the 
Court,  at  page  397  :  "  Generally  speaking,  a  chose  in  action 
******       must  be  assigned  sul)ject 

4  C.A. 
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to  tlu'  ('(jiiitics  existing  Ix-'twrcii  tlu'  original  paitirs  to  tlio 
contract,  but  this  is  u  rule  which  must  yichl  when  it  ap- 
pears from  the  nature  of  the  terms  of  the  contract  that  it 
must  have  been  intended  to  he  assignal)U'  free  from,  and 
unaifVctc.i  liy  siuh  equities. ""  /;/  /«  Aiim  ,ni.t  Mn^UrDiiDi'ii 
liaiiL,  L.l^,  'ICh.,  2\n, 

Tt  is  also  said  in  Taylor's  Ivjuity  isce.  H77.)  tliat  U'Ugth 
of  time  and  circumstances  may  make  the  cjisc  (if  tin'  assignor 
.stronger. 


Xnllii      III'   .  l.->^iiltnil(  lit. 

The  rule  of  i)riority  which  governs  transfers  and  charges 
of  a  legal  estate,  governs  also  in  the  absence  of  a  special 
('([uity  transfers  and  charges  of  an  ('(juitahle  interest.  Jiut 
if  legal  and  e(|uitahle  titles  contlict,  or  if,  in  the  al)S(>nce  of 
a  legal  title,  there  is  a  perfect  e(|uitable  title  by  conveyance 
on  the  one  hand,  and  an  imperfect  one  by  contract,  on  the 
other,  priority  is  given  to  the  legal  title,  oi-,  if  there  is  no 
legal  title,  to  the  perfect  equitable  one.  This  is  in  accord- 
ance with  the  maxim  "  Where  the  equities  are  equal,  the 
law  will  prevail."     (Adam's  E(iuity,  147). 

The  general  rule  in  England  and  in  many  of  the  United 
States  is,  that  notice  should  hi'  given  to  the  debtor  in  order 
to  make  the  chose  in  action  valid,  as  against  third  persons 
or  attacking  creditors  or  subsequent  assignees  without 
notice.  See  list  of  authorities  cited  in  Perry  on  Trusts,  2nd 
edition,  ])age  rt'H).  It  seems  to  be  agreed  in  all  cases  that 
if  the  di^btor,  without  notice,  and  in  good  faith,  pays  the 
debt  to  the  assignor,  it  will  be  a  good  payment,  and  dis- 
chargi'  him  from  further  liability,  (Mdiiiflcs  v.  l>iiini,  1;5 
i'lng.  I.itw  \-  Kq.,  82;  ,S7o(7,-.<!  v.  Ihtlmm,  4  De.  G.  "SI.  \-  (I., 
11),  but  if  lie  should  pay  after  notice,  ho  would  apparently 
still  '  ('  liable  to  the  assignee,  (Sei'  VoMt'r  v.  lilocl.t^tuHc,  1 
]\r.  X'  ('.,  2!>7  ;   'J'iiisiin  v.  li<itni<hnU<»ii,  2  Keen,  ;bj ;  Mmir  \\ 
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r.rll,  1  Iliiro,  7:5;  I>r<nlr  V.  1 1, ill, ;{ lluss.,  1 ;  Jhtlla-  v.  Pliiiil.- 
,-li,  1  J.  \-  11.,  Ill ;  FrUhhiim  v.  Chirhr,  1  D.  .S:  S.,  807  ;  si'c 
(Irrrii  V.  finjridii,  L.  15.,  '2  C.P.,  ;"j7'>t.  « 

i'lidrv  llic  Tiisolvciit  Acts  ^vlli'■h  Ji;)\f  hccii  in  tovcc  ill 
Canada,  and  nndci-  the  Enf,disli  iSankvuptcy  Act.  notice 
to  the  world  was  ij;iv('n  l)y  tlic  insolvency  pi'oceedin'i;s, 
so  tiial  the  title  ot'ilie  assigni'u  in  insolvency  |)revail(-d  as 
a.uainst  that  of  an  assi.nnee  of  the  deht  taken  in  after  the 
insolvency.     (See  re  I>ri(ilit'>i  Sftt!rini  nf,  L.li,  13  Ch.,-105.) 

A  trustee  who  receives  notice  of  assij^nnnent  of  the  trust 
fund,  nnide  l)y  tlie  cixtid  qui  Inist  is  not,  in  the  absence  of 
inquiry,  hound  to  inform  the  person  ^fivin<i[  him  notice,  that 
he  himself  has  a  [)rior  assignment.  V>\  omittin^f,  to  ^n\'e  that 
informaticm,  the  trustee  will  not  lose  his  own  priority. 
W.  and  A.  were  a[)pointed  Joint  receivers  in  a  partnership 
suit,  and  were  ordered  (after  payment  of  costs)  to  [)ay 
the  residue  of  the  money  received  hy  tlu'm  to  the  parties 
according;  to  their  res[)ective  rifj[]it.  L.,  one  of  the  partners, 
afterwards  assi^nuHl  liis  share  of  the  moneys  to  W.  in  con- 
sideration of  advances  made  hy  him.  After  this,  L.  sij^ned 
an  order  to  W.  recpiestin;^  him  to  ])ay  "  the  balance  of 
money  due  to  me,"  to  G,  W.  accepted  tliis  order  in  writ- 
ing, undertaking  therel)y  to  pay  "the  l)alance  due  to  you," 
to  (t.  It  was  lield,  that  "the  balance  "  intended,  was  the 
biilance  remaining  after  satisfying  W.'s  own  claim.  ///  rr 
Lrirn;  L.lt.,  4  C'li.  D.,  101;  5  Ch.  D.iVl. 


There  seems  to  be  no  case  directly  in  [joint  as  to  whether, 
ns  between  the  assignee  and  the  debtor,  (when  there  is  no 
([ucstion  of  priority),  notice  is  necessary,  bui  in  FdrijiilKir 
V.  The  Cit/i  (if  'riimntd,  12  (irant,  IHO,  the  Court  intimated 
that  in  such  case  there  was  no  necessity  for  notice. 
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Future  and  contlniicut  rufhtn  asHif/nnlde. 

Possihlo  and  contingent  interests  are,  to  a  certain  extent, 
assifjjnable  in  Equity,  on  the  same  principle  as  clioses  in 
action,  (llolroyd  v.  MurshuU,  10  ILL.,  cases  101).  A  con- 
tingent legacy  or  other  interest  may  be  made  the  sul)j('ct  of 
an  equitable  assignment,  although  at  the  time  of  the  assign- 
ment it  is  a  mere  expectant  possibility,  with  the  distinction 
that  as  choses  in  action  may  be  completed  by  a  constructivt; 
deliver  :  in  the  cases  of  possibilities,  the  interest,  though 
sul)stantia],  is,  for  the  time  being,  non-existent,  l)ut  there 
are  no  means  of  perfecting  the  i)ossession  by  notice  or 
otlu^rwise,  but  the  contract  remains  ///  Jirri  until  the  right 
of  action  arises,  [Mcvk  v.  Killu-cU,  1  Hare,  4()-4). 

It  matters  not  Avhether  a  fund  is  existing  or  to  be  brought 
into  existence,  it  is  assignable  in  equity.  (See  Jiuittiit  v. 
(Tconicii,  19  Grant,  per  Spragge,  C,  at  p.  171.)  So  tlu; 
assif^nment  of  freight  to  be  earned  in  future  is  valid,  and 
also  the  future  cargo  of  a  whale  ship.  (Leslie  v.  (ruthrie, 
I  Bing.  N.  C.  097;  Donalds  v.  Jiunsell,  4  Sim.  524;  ///  re 
Ship  Warre,  H  Trice  269;  Curtin  v.  Auher,  1  Jac.  .»c  Walk. 
r)2();  RohiiiHou  v.  MvlUwell,  5  M.  &  S.  228  ;  Lmniton  v. 
Horton,  1  Hare  549;  ///  re  Irriu;/,  L.  R.  7  Cli.  I).  419.) 

AHsi(j)uueut  of  debt  eJuiniid  on  h(u<l  not  sul)jert  to  retjistrutioti 

hdC.H. 

Wherever  an  assignment  is  made  of  a  debt  or  other  per- 
sonal property,  although  it  is  charged  on  land,  as  for 
example,  a  pecuniary  legacy  charged  on  land,  the  assign- 
ment will  be  treated  as  an  assigmnent  for  money  oidy,  and 
therefori'  it  will  not  be  affected  by  the  policy  of  the  regis- 
tration laws,  by  which  conveyances  of  the  interi'sts  in  land 
re([uire  to  be  registered.  (Story,  Eq.,  sec.  1055.)  This 
question  is  discussed  in  chap.  v.  in  regard  to  the  assign- 
ment of  mortgages. 
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Siuini'stratioH. 

A  spocios  of  assif^fnincnt  is  tlio  coinpulsory  one  by  so']ucs- 
tration,  by  wliicli  inctliod  u  cliosc  in  uction  ciin  hv  rt'iiclicd 
in  i'(|uity,  (Seo  Irrinn  v.  />'"//'/.  1-^  (irant  157;  Jlarrix  v. 
,Vr//(;-.s'.  -2  Cliam.  R.  121.) 

Spccijir  Pcrl'nniKiiicr. 

A  Court  of  E<iuity  luis  dccivcd  spccilic  pcrfonnanco  of 
an  aptrt'oment  for  the  purchase  of  a  (k'l)t.  {\\'ri;iJif  v.  JicJI, 
/)  Price  I525.     See  also  Liviu(i>it<)iir  v.  ]\'(>(>(K  27  (irant  515). 

WJici'c  Lair  (i/i'nnh  rciiii'di/,  Kiiidtji  irill  imt  inti'rhrr. 

Equitable  assif^nments  cominfj;  under  tlu'  liead  of  the 
concurrent  jurisdiction  of  l*i(puty,  it  has  been  the  policy  of 
Courts  of  Equity  not  to  entertain  suits  relatinfj;  to  this  class 
of  cases  unless  some  circumstances  intervene  which  show- 
that  the  assi}j;nee's  remedy  is  or  nuiy  be  obstructed  by  the 
assi<j;nor,  for  as  the  Common  Law  formerly  wiis,  although 
the  assi<j;nee  might  not  sue  in  his  own  name  in  a  court  of 
law,  he  might  ust'  the  nanu'  of  the  assignor.  In  lioss  v. 
Miinro,  ((')  Grant  -IIU,)  ]']sten,  V.C,  says,  at  p.  4(14,  that 
the  assignee  "  must  show  the  existence  of  sonu'  diiliculty  or 
obstacle  in  his  way  to  prevent  him  from  recovering  at  law, 
such  as  the  refusal  of  the  assignor  to  ])ermit  the  use  of  his 
name,  or  a  threat  on  his  i)art  to  execute  a  release  of  the 
del)t,  or  interfere  in  some  way  with  its  recovery." 

In  JItdiniionil  v.  Mcsuciificr,  (!)  Sim.  lu  ;527,)  Shadwell, 
V.C,  says:  "If  this  case  were  strijjped  of  all  special  cir- 
cumstances it  would  be  sini[)ly  a  bill  filed  by  a  plaintiff 
who  had  obtained  from  certain  persons,  to  whom  a  debt 
was  due,  a  right  to  sue  in  their  nan)es  for  the  debt.  Jt  is 
quite  new  to  nu'  that  in  such  a  simple  case  as  that,  this 
Court  allows,  in  the  Ih'st  instance,  a  bill  to  l)e  tiled  against 
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the  debtor  by  u  person  who  has  become  the  assi;^niee  of  the 
debt.  I  admit  that  if  six'cial  circumHtancos  are  stated,  and 
it  is  represented  that,  notwithstaudinfj;  the  ri^dit  which  the 
party  has  obtained  to  sue  in  thi'  name  of  the  creditor,  the 
••reditor  will  interfere  and  prevent  the  <'\e)'cise  of  thiit  vi<j;]it, 
this  Court  will  interpose  for  the  purpose  of  preventinjj;  that 
S2)ecies  of  wrong  being  done;  and  if  the  creditor  will  not 
allow  the  matter  to  be  tried  at  law  in  his  name,  this  Court 
has  a  jurisdiction  in  the  first  instance,  to  coni})elthede])tor 
to  i)ay  the  debt  to  the  plaintiff;  eH[)ecially  in  a  case  where 
the  act  done  by  the  creditor  is  doiu'  in  collusion  with  the 
debtor,  if  bills  of  this  kind  were  allowable,  it  is  obvious 
that  they  would  be  pretty  freipient;  but  1  never  renu'ud)er 
any  instance  of  such  a  bill  l)eing  filed  nnac'-oinpanied  by 
special  circumstances.  (See  also  lloxc  v.  ('l<irl,c,l  Y.  iSc 
C.  440.) 

It  may  also  be  observed  that  Ecpiity  will  not  entertain  a 
bill  to  restrain  an  assignee  of  a  chose  in  action  from  assign- 
ing it,  or  to  declare  tlu'  rights  of  the  parties  thereon,  that  is, 
in  those  cases  wdiere  the  (diose  in  action  is  assignable  subject 
to  all  equities.  An  assignee  at  best  can  in  these  cases  only 
re-assign  it,  subjec-t  to  such  equities,  so  that  the  equities  of 
the  debtor  remain  unhnpaired  and  e(iuitable  relief  is  un- 
necessary.    (See  Co[i>nr<'U  v.  SiKjdcti,  *24  Grant  474.) 
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ASSlGxNMKNTS  AT  COMMON  LAW  AND  CNDKl;  Til].; 

STATlTi:. 


Assif^^iiiiiciit  of  Chusis  ill  Ail  ion  fur- 
bidden  at  Cuiiuiioii  I.tiw. 

Exceptions  to  Conimun  Ln-n'  Doe- 
ti'iuis — Stilt II tory  CIiiiiii;is. 

\\  ibal  Assij^iiiiiiiits. 

Sovutions. 

liqiiiltibh  I'riiii-ipli's  iuirvdnCid  into 
Coiiiinun  Lau\ 

Till-  Stotiitc  -(5  Vic  ,  cap.  u. 

Slatiiti   Rclrosptclirc. 

A^sii^nicc  iiiiisl  possess  Beneficial  In- 
terest. 

Assignee  only  can  site  7elien  iissii^ii- 
incnt  coinplcte. 


Assii^iKo-   Ciin    still   sii'-  in    liis   o7cn 
name  in  i  <  /•/((//(  aises. 

Part  oj  I),  hi  ean  h,   assii^nied. 

.lssii;nee  takes  siihjicls   to  rights  of 
set  off  and  other  defences. 

11  hat  can  he  assi'^ii,  d . 

l-'ntiiie  Intirest^i  assi:^^nable. 

Voluntary  iissii(niii,  nis. 

Larctiiy  of  a  Chose  in  Action. 

Ciariiisliiiicnt  of  Assifr,ud  Debts. 

Assii(nnients  aij;ainst  Public  Policv. 

Rii;ht  of  Assiirnee    to   l-'.-cidences   of 
Assi'nu  d  l)i  hi . 


Assiiiiiiiiciil  iif  Cniitrxits   (iikI  ('hoscH  in  Aitimi  Inrliiihin 

( 'oiiniiiiii  Lair. 


lit 


From  !Ui  early  period,  until  the  piissin;^^  in  the  year  1872 
of  35  Vic.,  cup  12.  (Rev.  Stat.  Out.,  cap.  110,  sees.  (I  to  12 
inclusive),  it  was  the  settled  doctrine  at  common  law  tliat 
choses  in  action  were  not  assignal)lo  so  as  to  ciuiblc  the  as- 
sijrnee  to  sue  for  them  in  his  own  name,  (See  Chapter  1 ).  As 
said  in  Addison  on  Contracts:  "  The  common  law  in  times 
past,  discountenanced  the  assignment  of  all  ri^jhts  and 
causes  of  action,  as  tending  to  increase  maintenance  and 
litigation,  and  would  not  consecpiently  sull'er  the  right  to 
the  fuhilment  of  a  contract  of  a  personal  nature,  to  he 
transferred  from  hand  to  luDid.  The  perforimmce  of  a 
••ontract  for  work  might  he  delegated  to  a  subordinate 
agent  or  servant,  hut  not  the  right  to  sue   upon   tiie  con- 
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tract.  Tlius,  where  A.  Ix-iup  omployod  by  the  defeiKhmt 
to  transport  goods  to  a  foreign  market,  delegiited  the  en- 
tire eniploynieiit  to  tlie  phiintifV,  and  the  i)laintitV  having 
perfonned  all  that  A.  Inid  undertaken  to  pert'orni,  brought 
his  action  against  the  defeiKhmt  for  the  stipulated  remu- 
neration, it  was  held  that  there  was  no  privity  hetween  the 
piaiiititV  and  the  defendant,  that  he  was  not  a  [tai'ty  to  tiie 
contract,  and  could  not  sue  upon  it.  If  an  order 
was  given  to  A.  ♦''>!•  the  supply  of  goods,  and  B.  stepped  in 
and  executed  it  hy  the  authority  of  A.,  he  was  taken  to 
execute  as  the  agent  of  A.,  and  could  not  hiiusidf  sue  for 
the  price  of  the  goods,  uidess  before  the  goods  had  been  re- 
ceived and  consumed  by  the  intended  purchaser,  he  had 
given  notice  to  the  latter,  that  he  had  himself  supplied 
them  and  looked  to  him  for  })aynu'nt.  If,  afti-r  the  receipt 
of  such  a  notice,  the  party  giving  the  order  accei)ted  the 
goods,  he  was  then  taken  to  liave  entered  into  a  m  w  con- 
tract for  tlie  purchase  of  them  from  the  party  to  whom  the 
execution  of  the  original  onb'r  had  l)een  (bdegated.  Hut 
bitterly,  the  ancient  rule  of  law  had  evaporated  to  a  mere 
sha<b)w.  It  no  longer  prevented  the  assignee  from  suing, 
but  regulated  merely  the  form  of  bis  action.  He  coubl 
not  SUV  in  his  own  name  ;  l)ut  lie  was,  in  general,  permitted 
to  bring  his  action  and  recover,  in  the  name  of  the  original 
assignor,  the  party  with  whom  tlu'  contract  was  entered 
into."  (See  also  ^Vf//7/// v.  .l/;7/(7',  4  T.  It.,  IVIO:  Lt'ijlt  v. 
L<';ih,  I  1!.  \-  1'.,  447;  Alncrv.  (n-ovijr,  1  Camp.,  ^'1;  Bal- 
four V.  I'lic  Si'((  ffimininrc  Co.,  8  C.B.,  N.  S.,  305;  Bnmf  v. 
Ifi'iifiiijl,  '2  ^foore,  1H4;   Ficl,t'onI  v.  Kiriiifit())i,4:  Dow] 
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so».s, '2 'L'aunt.,  407;  Wr^tohi/y.  Da//,  '1  K.  .V'  \).,  (iO.j; 
V.  (inoilanr,  11  C.  B.,  883:  ILnn  v.  If<i>N,  (i  U.  C.  C,  P.  87; 
Wliiti-hoiiAc  V.  llootH,  20  U.  C.  E..G»-78;  Kukina  v.  (lairlcij, 
33  V.  ('.  R.,  178:  Stcrlinn  v.  McKiran,  18  U.  C.  B.,465:  Den- 
nison  V.  7v'y/o.r,24U.C.R.,  119:  Bhiirv.  Ellis,  U  r.C.E.,40G). 
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It  was  custonmiv,  loniu'vly,  in  iiHsif,'iiiiU'iits  of  debts,  to 
iiiHivt  II  (oxcmiiit  on  tlir  iiiirt  of  the  iiHHi<,Mior,  tliat  tlic  as- 
sij^nt'f  nii^,'lit  use  tlic  name  of  the  assi<,'nor,  liut  the  as- 
sif^nc'f  lia<l  also  an  implied  ri^dit  of  this  kind  when  there 
was  no  stipnhition  to  the  contrary.  {W'aoil  v.  (Iriilith,  1 
Swanst.,  o');  see  ll'uidcUw  liiihltll,~  Sim.,  o'i'.M. 


'ipt 


Evfipt'iDUH  to  ('oinnioit  Line  Ihictririi.'i.-  Stdliiliirii  rli<iiiiicK. 

There  were  certain  exceptions  to  the  ride  at  law  a,i,'ainst 
the  assi^mnent  of  choses  in  action,  namely,  such  as  that 
relating'  to  assignments  to  and  from  the  kin<;  and  others. 
which  are  referred  to  in  the  introductory  chapter.  These 
e\cei)ti()ns  were  formed  to  suit  the  necessities  which  from 
time  to  tinu'  arose,  until  at  last  it  was  found  that  a  statute 
completely  abolishing  tlie  ancient  <j;oneral  rule  wasrecpured, 
and  we  now  have  debts  and  cdioses  in  action  assi^Muible  at 
law  as  freely  as  they  are  in  equity.  Al)out  the  only  dis- 
ccrniljle  ditlferences  are,  that  under  the  statute  the  assi<^'n- 
ment  needs  to  be  in  writing,',  while  a  verl)al  assij,'nment  can 
be  sued  on  in  ecpiity,  and  the  statute  is  confined  to  choses 
in  action  "  arising  out  of  contract,"  while  claiuiS  arisin<i; 
out  of  tort  can,  under  certain  circumstances,  be  the  subject 
of  e(iuitable  assignment.  (See  Mohcrli/  v.  Uroolx,  27  (irant. 
270,  cited  in  the  chai)ter  on  Maintenance  and  ('hami)erty.) 
However,  even  in  these  cases  it  is  suggested  that  another 
statute  may  possibly  further  sui)ply  the  deticiency  at  com- 
mon law.  By  the  2nd  section  of  the  Achninistration  of 
Justice  Act  of  1873,  (see  Rev.  Stat.  Out.,  cap.  1!),  sec  4.) 
an  equitable  "  purely  money  demand  "  can  l)e  sued  for  at 
law,  and  perhaps,  (/////  assigned  del)t  or  chose  in  action 
answering  the  description  of  "  a  purely  money  demand," 
(and  liich  may  be  sued  for  in  equity),  will,  under  the  provi- 
sions of  this  latter  Act,  be  entertained  in  courts  of  common 
law.     The  question  thus  mooted  has  not  Iteen   expressly 
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(Iccidc-a,  iiltliouA'li  in  Jilair  v.  KUis,  (34  U.  C.  li.,  178),  and 
Cole  wJhdihoj' Montreal,  (39  U.  C.  II.,  54),  the  assignments 
of  the  ehoses  in  action  wliieh  wwc  sned  for  in  these  cases, 
seem  to  have  been  uplield,  as  mnch  l)y  virtue  of  the  one 
statuti'  as  l)y  the  c^tlier.  J3ut  these  necessarily  answered 
the  description  of  ehoses  in  action,  "arising  out  of  con- 
tract," and  the  assignments  were  in  writing. 

Besides  theiie  cases  see  the  following  as  to  the  meaning 
of  the  words,  "purely  money  demand,"  (llo/rell  v.  Melar- 
An/r/,  2  Tupper  App.  K.,  45;  Pdrh'ntxoii  v.  CliiidciinliKj,  29 
r.  C.  C.  P.,  13:  Hop,'  rt  ,il.  V.  /<V/r/.s,30  U.  C.  C.  P.,  520.) 

]'erh(il   A-^-'iijiinnent. 

In  the  common  law  case  of  Tihbits  v.  (ieorne,  5.  A.  \'E., 
117,  it  was  held,  that  a  verbal  assignment  passed  the  equi- 
table interest  of  the  assignor.  See  also  Chapter  on  E(pu- 
table  Assignments. 

Xordtions. 

There  was  a  distinction  under  the  former  law  made  be- 
tween the  assignment  of  a  chose  in  action  and  cases  where 
the  assignor,  assignee,  and  debtor  met,  and  it  was  agreed 
between  the  three  parties,  that  t'  debtor  would  pay  the 
assignee  the  sum  due  the  assignor.  In  cases  of  this  kind, 
the  assignee  could  sue  the  debtor  upon  a  direct  promise,  as 
j)rivity  of  contract  was  thus  established  l)etween  the  as- 
signee and  debtor.  So,  if  the  del)tor  having  notice  of  an 
assignment  of  the  debt  due  by  him,  assented  to  such  as- 
signment, he  would  be  sued  upon  an  implied  promise  re- 
sulting from  such  assent.  Such  cases  were  called  Nova- 
tions.    (See/.sT(/r/  v.  DoHijho^,  1  H.  Black,  239;  WilluDioi  v. 


Kccrett,  14  East,   582;  Croiefoot  v.  Giti 
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]]'(ilker\.  R<i><tniiit,9  M.  \-  \V.,  411;  Jhuhison  v.  Aiiderson,  3 
B.  .;-  C,  842;  Jhtmu  v.  IIiislxoul,  4  B.  c^- A.,  011;  Tatlorkx. 
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JLiiris,   3   T.   ll,  180;  Fairlir  v.  Dnitm,,  8  B.  \-  C,  895  ; 
/in'cc  V.  Baiinista;  L.  li.  3,  C.  .V  13.,  509.) 

^n SiiiifJi  V.  77/r'  Carporafitm  nf.  I  nnister  2'(>ini>iliip,4:5  U.C.li. 
1).H9  Oslcv  .1.  vvivryhv^taMitrhrUx.  Goodall,  {ii  V.C.W., 
398),  said :  "In  that  case,  and  in  Jiricc  v.  lidnnintcr,  L.  It.,  3 
Q.  B.  IX,  509,  also  citod  and  relied  upon,  tlu  re  was  the  further 
allo}j;ation  that  tlui  defendant  accepted  the  order  or  assij^ai- 
ment,  which,  though  not  necessary  to  complete  the  plain- 
tiff's equitable  title  as  assignee  of  a  chose  in  action,  niig^'t 
he  read  as  an  avowment  of  an  express  promise  l)y  the  deli .  r 
to  pay  the  assignee." 

In  (irijliii  v.  W<'<a]n'rhi,  L.  it.,  3  C.  iV  B.,  758;  Lord 
Blackburn  sa_\s  .  "  Ever  since  the  case  of  WnUar  v.  lti»i- 
Irom,  9  M.  il-  W.,  -Ill,  it  has  been  considered  as  settled  law 
that  where  a  person  transfers  to  a  creditor,  on  account  of 
a  debt,  whether  due  or  not,  a  fund  actually  existing  or  ac- 
cruing in  the  hands  of  a  third  person,  and  notiliiis  the 
transfer  to  the  holder  of  the  fund,  although  there  is  no 
legal  obligation  on  the  holder  to  pay  the  amount  of  the  debt 
to  the  transferee,  yet  the  holder  of  the  fund  may,  and  if 
he  does  pay  to  the  transferee,  then  that  which  was  merely 
an  e([uitable  right  becomes  ii  legal  right  in  the  transferee, 
founded  on  the  promise,  and  the  money  becomes  a  fund 
received  or  to  be  received  for  and  payable  to  the  transferee, 
and  when  it  has  bi'cn  received  an  action  for  money  had 
and  received  to  the  use  of  the  transferee  lies  at  his  suit 
against  the  holder."  (See  also  MUchdl  v.  (hiixlull,  -11 
r.  C.  B.,  398:  S.  C,  4  Tupper's  App.  B.,  504). 

KqiiitdJih;  principl's  iiitniihici'd  into  (  'oiiuik'H  Littr. 

Not  only  was  the  doctrine  of  e(|uital)le  assignment  recog- 
nized at  common  law,  so  that  assignors  nn'ght  sue  for  the 
l)eneiit  of  the   assignees  of  choses  in  action,  Imt  equitable 
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(lofcnccs  having  l)een  introduced  into  common  law  actions 
in  the  manner  mentioned  in  the  Introdnctoiy  Chapter, 
e(iuital)le  principles  pervaded  the  cases  at  common  law. 
Thus,  a  defendant  having  pleaded  a  set  off,  plaintiff  re- 
plied on  equitable  grounds,  that  the  moneys  sued  for,  were 
before  action  and  before  the  alleged  set-off  had  accrued, 
assigned  for  value  by  the  plaintiff  to  1).  and  by  D.  to  C, 
that  defendant  had  notice  of  both  assignments  before  the 
set-off  had  accrued,  and  that  the  action  was  brought  for 
C.'s  benefit,  the  plaintiff"  being  only  a  plaintiff"  in  name. 
On  demurrer  the  replication  was  held  good.  Dcniiii^on  v. 
Knox,  24  U.  C.  R.,  110.  See  also  Whitehousc  v.  Roots,  20 
U.  C.  R.,  05-78,  and  ante  page  G  and  the  cases  there  men- 
ti(med. 

It  will  thus  be  seen  thai  choses  in  action  were,  even  be- 
fore any  statutory  enactment,  assignable  in  law  as  in 
equity,  the  only  difference  being  that  of  form.  In  equity 
the  assignee  could  bring  the  suit  in  his  own  name  without 
making  the  assignor  a  party  (see  Con.  Gen.  Ord.  Chy.,  59; 
Calvert  on  Parties,  2nd  ed.,  pp.  325),  while  at  law  he  could 
sue  only  in  the  name  of  the  assignor. 


The  Statute  35  Vic,  Cup.  1:2. 

The  Act  entitling  the  assignee  to  sue  at  law  in  his  own 
name  is,  85  Vic,  cap.  12,  (Rev.  Stat.  Out.,  cap.  IIG,  sec- 
tions 6  to  12  inclusive.)  By  the  7th  section  of  the  Revised 
Statute,  it  is  enacted  that  "  Everv  debt  and  chose  in  action 
arising  out  of  contract  shall  be  assignable  at  law  by  any 
form  of  writing,  l)ut  subject  to  such  conditions  or  restric- 
tions with  respect  to  the  right  of  transfer  as  are  contained 
in  the  original  contract :  and  the  assigiee  thereof  shall 
sue  thereon  in  his  own  name  in  such  action  and  for  such 
relief  as  the  original  holder  or  assignor  of  such  Hiosc  in 
uctiou  would  be  entitled  to  sue  for  in  any  Court  of  Law 
in  this  Province,  35  Vic,  c  12,  s,  1." 
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The  word  "  assignee  "  is  inteqireted  in  the  sixth  section, 
which  enacts,  that  it  "  shall  include  any  person  now 
heing  or  hereafter  hecoming  entitled  hy  any  first  or 
suhsequent  assignment,  or  any  derivative  or  other  title  to 
a  chose  in  action,  and  possessing,  at  the  time  of  action 
brought,  the  heneiicial  interest  therein  and  the  right  to 
receive  and  give  an  effectual  discharge  for  the  monies  or 
the  charge,  lien,  incumbrance  or  other  obligation  there])y 
secured.     35  Vic,  c.  12,  s.  1." 

Statute  retroHpeetire. 

It  is  to  he  observed  that  these  sections  apply  to  assign- 
ments made  and  causes  of  action  accrued  before,  as  well 
as  after,  the  passing  of  the  Act.  {Wallace  v.  (iilchrixt, 
24  U.  C.  C,  P.  40). 

Astiujtnnent  must  jioshchs  henejicial  interest. 

When  a  claim  was  assigned  to  the  plaintiff  in  a  suit 
for  a  nominal  consideration,  and  he  sued  (as  it  appeared 
from  the  evidence)  merely  in  the  interest  of  anotlu'r  party, 
it  was  held  that  he  could  not  recover.  An  amendment 
was  applied  for  in  this  case,  to  allow  the  name  of  the 
party  beneficially  entitled,  to  be  inserted  as  plaintiff',  l)ut 
the  court  held,  that  as  the  case  would  have  to  be  sent 
down  for  a  new  trial,  and  th  .t  this  would  only  be  done 
on  payment  of  all  costs,  nuikiiig  it  substantially  a  new 
suit,  no  benefit  could  be  conferred  on  the  proposed  plain- 
tiff", and  the  amendment  was  therefore  refused,  ( l[''«^^/  v. 
McAljiiue,  1  Tupper  App.  H,,234;  see  also  Miall  v.  ll'cstcni 
Insurauce  Co.,  19  U.  C.  C,  P.  270). 

Issifinee  <>uh)  cau  sue  u-Jieii  Asxinuuicut  cduijilete. 

When  an  assignment  is  complete,  tlie  only  person  who 
can  sue  is  the  assignee;  just  as  before  the  Act,  the  as- 
signee could  not  sue  in  his  own  name,  so  now,  once  that 
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the  assignment  is  C()nii)k't('  the  iissif^'nor  cannot,  hut  tho 
iissignec  alone  can  sue.  Therefore,  a  plea  to  the  effect 
that  the  cause  ol'  action  was  assigned  to  a  third  party, 
was  held  good  as  an  assertion  of  the  ahsoluto  divesting  of 
the  plaintiffs  inter(;4  in  the  (diose  in  nctioiK  {WWi'initon 
V.  Chanh'^'lC,  r.  15H). 

AsHifitKir  edit  .still  sue  in  ///.s  oini  mnin'  in  ctrtaiit  ciiac.^. 

P)ut  the  assignor  may  sometimes  retiiin  a  henelicial  in- 
terest in  the  deht  and  may  still,  under  certain  circum- 
stances, sue  in  his  own  name.  Thus,  a  writing  in  this 
f(n'm :  "I  herel)y  assign  the  within  award  in  this  matter 
to  W.  N.,  to  secure  payment  of  the  sum  of  §130,  this  day 
lent  and  advanced  by  him  to  me,  and  I  hereby  authorize 
him  in  my  name  to  take  all  necessary  steps  for  the 
collection  of  the  aiiiount  of  said  award  for  vie,  and  retain 
tlu'reout  his  §130,"  and  which  bore  the  following  en- 
dorsement by  another  party  jointly  interested  in  the  award: 
"  I  affirm  the  above  assignment,  and  admit  it  assigns  all 
my  interest  in  the  said  awards."  It  was  held  not  to  be 
an  assignment  of  the  award  to  i)revent  the  assignor  suing 
in  his  own  name,  because  it  appeared  he  was  not  part- 
ing with  his  whole  interest  in  it,  but  that  he  was  merely 
pledging  it  as  a  security  for  considerably  less  than  the 
amount  of  it.  Besides,  the  words  in  italics  showed  that 
any  action  to  enforce  the  award  was  to  be  brought  in  the 
name  of  the  assignor,  merely  reserving  to  the  assignee  the 
conduct  of  the  suit  in  the  name  of  the  assignor,  as  before 
the  statute,  and  giving  him  the  right  to  retain  a  portion  of 
the  moneys  when  recovered.  (HoHtrdirscr  v.  ll()hi)iHon,  23 
I'.  C.  C.  P.  350.  See  also  Ihin-xon  v.  (Iralmin,  41  U.  C.  it. 
540.) 

Part  of  1  hilt  ran  he  AKsii/nid. 

Howt'ver,  it  is  not  to  be  understood  from  the  last  cited 
cases  that  a  part  of  a  del)t  cannot  be  assigned  so  as  to  en- 


ASSIOKMKN'I'S    AT    COMMON    T,AW. 


(V.) 


titli-  the  iissigiK'O  to  bring  the  ;u-tioii  in  his  own  niinic.  It 
has  Ix'cn  (lecidcd,  that  a  i)art  of  a  chose  in  action  can  l)c 
assigned  ho  that  the  assignee  can  sue  in  his  own  name  as 
to  sncli  part,  and  the  assignor  retain  his  intti'cst  in  tlio 
vcniainin,;-  part,     i  \\'<lliii;it<iii  v.  ('Intnl.  'I'l  !  .  C.  ('.  1'.  ,'IS.) 

.l-s'.s'/////'"''  hiLi'.-i  mihjcti  to  rifjhi  ai'  sff-a/l'  ttml  nlln'r  (li'i'iiicca. 


W. 


The  t'(iuital)le  rnle,  that  the  assignee  of  a  chose  in  action 
takes  it  snl)ject  to  snch  ciiuities  as  exist  between  tlie 
assignor  and  the  debtor,  has  its  counterpart  m  section  10 
of  tho  Act,  which  is  as  follows  ;  "  In  case  of  any  assignment 
of  a  debt  or  clmHc  in  nrtiun  arising  out  of  contract  and  n;  t 
iissignable  by  (b'livi'ry,  such  transfer  shall  l)e  subject  to  any 
defence  or  set-oti"  in  respecL  of  the  whole  or  any  part  of 
such  claim  as  existed  at  the  time  of  or  before  notice  of  the 
assignment  to  the  debtor  or  other  person  sought  to  l)e  nuule 
liable,  in  the  same  manner  and  to  the  same  extent  as  sucli 
(U'fence  would  be  efTectual  in  casetbert'  had  been  no  assign- 
ment thereof;  and  such  defence  or  set-off  shall  apply  as 
hetween  the  debtor  and  any  assignee!  of  such  debt  or  cJtdsc 
VI  action.  35  Yic,  c.  12,  s.  5."  Ikit  upon  the  principk', 
vioduH  ct  conrrutio  rincinit  Iccji'm.  the  original  partii^s  may 
by  express  stipulation,  or  l)y  implication  arising  from  their 
conduct,  agree  that  tlie  chose  in  action  may  be  assignt'd 
free  from  sucb  e(|uities ;  in  such  a  case  an  assignee  will 
tidu'  a  (dios(»  in  action  discharged  from  such  defences  ac- 
cordingly. Or  the  assignee  maybe  released  by  the  conduct 
of  the  debtor  after  assignment.  (See  nii-haoii  v.  Siniiisca 
I'air  nil.  Co.,  L.  I{.  4  Q.  B.  It:  ///>/.s  v.  Xorthrrn  Assain 
Till  Co.,  Ij.li.  4  Ex.  ;-5K7.  See  also  judgment  in  Minhitiiii' 
V.  Mmitmil,  etc.,  llii.  Co.,  2!)  V .  ('.  C.  1'.  ;}:5:{.)  It  is  sulb- 
cient  if  eipiities  exist  prior  to  the  assignment;  they  nt'cd 
not  exist  at  the  ince[)tion  of  the  debt.  (Waterman  on  Set- 
oil",  [).  IIH),     On  this  subject,  the  reader  is  referred  to  the 
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Chapter  on  E(|uital)lt'  a.  signments.  See  also  K;iIcso)i  v. 
Hone,  (3  Tapper  App.  It.  5G6,)  overruling  Ibnulerson  v. 
Bronn,  (18  Grant  79). 

What  can  he  ansifjiwd. 


As  we  have  already  seen,  a  part  of  a  debt  can  be  assigned. 
A  verdict  can  be  assigned:  {A)i(Ifr>ioii  v.  Iiddclijl'c,  E.  B.  & 
E.  817.)  An  expected  award  under  an  arbitration  is  as- 
signable:  {S//i.ith  V.  Jones,  1  Dowl.  N.  S.  526.)  A  breach 
of  covenant  can,  under  certain  circumstances,  be  assigned. 
(See  Chapter  IX  )  A  foreign  judgment  has  been  held  to  be 
a  debt,  and  not  merely  evidence  of  a  debt,  and  it  is  there- 
fore assignable.  Fouler  v.  Vail,  27  U.  C.  C.  P.  417,  the 
authority  for  this  rule,  was  partly  reversed  on  appeal,  (4 
Tupper  App.  II.  267,)  but  not  on  this  point.  (See  also 
WilUains  v.  Jones,  13  M.  &  W.  628,  and  Goilard  v.  Gran, 
L.  E.  6  Q.  B.  139.)  A  tort  is  not  assignable,  but  after  it 
has  been  sued  upon  and  becomes  merged  into  a  judgment 
it  is  assignable  like  any  other  judgment  debt.  {Kx  parte 
Charh'H,  14  East  197  :  see  Simpson  v.  Lamb,  7  E.  A:  B.  84, 
and  opinion  of  Maule,  J.,  in  Jiecklunn  v.  JJrake,  2  H.  L. 
cases  579.)  Rights  of  action  for  tort  are  assignable  in  some 
of  the  American  States.  (See  Burrill  on  Assignments, 
page  131).  These  particular  matters  are  given  as  instances 
of  what  maybe  the  subject  of  assignment  in  addition  to  the 
other  choses  in  action  which  appear  in  the  various  cases 
(iited  throughout  this  work.  Beference  may  also  be  made 
to  the  next  chapter,  where  certain  choses  in  action  are 
governed,  in  reference  to  their  assignment,  by  rules  peculiar 
to  themselves.  These  choses  in  action  are  also  in  grea/ 
part  governed  by  the  rules  explained  in  this  and  the  pre- 
ceding chapters.  How  far  they  are  so  governed,  will  be 
seen  by  comparison  of  them  to  the  statute  and  the  decided 
cases. 
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Future  interests  assigiuihlc. 
It  is  no  objection  to  an  assignment  that  the  ri','lit  did  not 
exist  at  the  time  when  assigned,  as  future  rights  can  be 
made  the  subject  of  transfer.  {The  "  ]]'(isp,''  L.  K.  1  Adm. 
&  Eccl.  367;  Smith  v.  Jones,  1  Dowl.  N.  S.  52(5.)  See 
preceding  chapter.  The  subject  of  the  transfer  of  after 
acquired  property  is  discussed  at  length  in  the  recent  work 
of  Mr.  Barron  on  Bills  of  Sale  and  Chattel  ^lortgages, 
(pages  36  to  47).  See  also  the  recent  case  of  Mitchell  v. 
Goudall,  (41  U.  C.  l\.  398;    S.  C,  4  Tupper's  App.  l\.  564). 

Voluntari/  assifinments. 

Like  other  fraudulent  and  voluntary  conveyances,  a  volun- 
tary assignment  of  a  chose  in  action  is  voidable  at  the 
suit  of  a  creditor.  (Noreutt  v.  Ihxid,  1  Cr.  &  Ph.  100;  5 
Jur.  835.)  See  also  ante  Chapter  on  Equitable  Assign- 
ments. 

Lnrrcnj/  of  a  Chose  in  Aetion. 

In  this  Chapter  on  Assignments,  larceny  may  be  treated 
as  a  criminal  quasi  assignment,  made  by  the  thief  to  him- 
self. It  was  a  rule  at  Common  Law  that  larceny  could  not 
be  committed  of  a  chose  in  action,  as  a  bond,  bill  of  ex- 
change, etc.  (Bylos  on  Bills,  6th  ed.,  p.  130  ;  Iiefi.  v.  Mead, 
4  Car.  e^'  P.  535:  7^-//.  v.  Powell,  2  Den.  C.  C.  403.)  The 
reason  of  this  rule  seems  to  have  l)een  that  stealing  the 
evidence  of  a  man's  right  does  not  interfere  with  the  right 
itself,  (per  Lord  Campbell,  in  Refi.  v.  Watts,  1  Bearsl.  332,) 
but  now  ])y  the  interpretation  clauses  of  our  Canadian 
Larceny  Act,  (sub-sees.  1,  2  and  4,  of  see.  1  of  32-33  Vie, 
cap.  21,)  the  evidences  of  choses  in  action  are  made  the 
subject  of  larceny  as  much  so  as  any  other  chattel. 

Garnishment  of  a8si(jned  Debts. 
A  de])t  duly  assigned  is  not  garnishable.     {Maeaulay  v. 
Rumhull,  19  U.  C.  C.  P.  284;  Hirseh  v.  Coates,  18  C.  B. 
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757;  Grant  v.  McDondl,  89  U.  C.  R.  412;  Scott  \.  Lord 
Ildstiiifis,  4  K.  ife  J.  633.)  And  to  make  an  assifjnment  of 
a  (lel)t  prevail  over  an  attachin<,'  order  it  is  not  necessary 
tliat  notice  of  the  assignment  should  he  given  to  the  gur- 
m'shee.  {liroivii  v.  ]\IcGitJjui,  5  P.  li.  231;  Ilohinnon  v. 
^'(•Hhitt,  L.  l\.,  3  C.  P.  204.)  But  an  omission  to  give  notice 
will  perhaps  deprive  the  garnishee  of  his  costs.  (See  Grant 
V.  McDonrll,  3!)  U.  C.  P.  412.)  It  is  to  he  ohserved  that 
wliile  goods  and  chattels  are  hound  from  the  delivery  of  an 
execution  to  the  sherilf,  choscs  in  action  are  l)ound  only 
from  the  time  of  the  seizure.  (McDowell  v.  McDoirdl,  10 
L.  J.,  U.  C.  48.) 

Asaiiinmcnts  (Uidiiixt  I'lihlir  I'oUcij. 

As  explained  in  the  previous  chapter,  an  assignment 
which  is  considered  against  puhlic  policy  is  in  equity  held 
to  he  void.  The  same  rule  prevails  at  law.  Thus,  where  a 
hond  was  given  to  a  trustee  hy  a  hushand  and  his  surety  to 
secure  payment  of  alimony  to  the  wife,  in  pursuance  of  a 
decree  of  the  Court  of  Chancery,  it  was  held  not  to  be  assign- 
able by  the  trustee  and  the  wife,  such  assignment  being 
contrary  to  public  policy  and  tending  to  lessen  the  induce- 
ment to  reconciliation.  (Ilcijfcn.sfcin  v.  Hooper,  ct  al.,  36 
U.  C.  P.  295-302.  See  also  Welh  v.  Foster,  8  M.  .1-  AV.  149.) 

lUiflit  of  Asfiif/nee  to  evidencen  of  the  aasianed  debt. 

V>y  the  assignment  of  a  bond,  policy  of  insurance,  or 
other  instrument  of  contract,  the  right  of  property  in  the 
document  itself  passes  to  the  assignee,  so  that  an  action  is 
maintainable  for  the  recovery  of  possession  of  the  document. 
{]V(itson\.  McLean,  1  Ell.  PI.  cV  Ell.  77.)  And  where  a 
debtor  deposits  with  his  creditor  a  title  deed  as  security  for 
a  debt,  the  interest  which  the  creditor  thereby  acquires  in 
the  deed  may  be  assigned  by  hiin  to  a  third  person.  {IL)b- 
son  v.  Mellond,  2  M.  &  Pob,  302.) 
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Insurance  Policies. 
P(U i.'i'fs/ii/i  Debts. 
Stocks  anil  S/uircs. 
Mechanics  Liens. 
Bail  Bonds. 
Replevin  Bonds. 
Insolvency. 

Bills  of  Exchange  and  I 
Notes. 


Promissory 


Covenants  rnmiinc;  jvith  the  land. 

Mort<;ai^res. 

Inchoate  Rif^hts. 

Copyriir/il. 

Tr<ide  .Marks. 

Desig)is. 

Patents. 


In  this  chapter  will  bo  treuted  the  transfer  of  partienlur 
choses  in  action,  to  wliicluowin<--  to  their  different  natures), 
rules  peculiar  to  themselves  are  applicable.  The  general 
principles  enunciated  in  other  parts  of  this  work,  more  or 
less  govern  the  assignments  herein  referred  to;  as  far  as 
they  so  govern  will  bo  explained  in  the  following  pages, 
together  with  the  modifications  and  particular  requirements 
which  are  necessary  to  the  assignment  of  each  kind  of  chose 
in  action. 

Insurance  Policie.s. 

The  rule  which  formerly  prevented  the  assignee  of  n 
chose  in  action  from  suing  in  his  own  name,  governed  the 
assignment  of  insurance  policies,  even  where  the  insurance 
company  assented  to  the  assignment.  (See  liichards  v. 
Lirrrpool  and  London  Fire  Insurance  Compani/,  25  U.  C.  R. 
400;  Bccnter  v.  Anchor  Insurance  Co.,  16  U.  C.  R.  485 ; 
Park  V.  Pho'nix  Insurance  Co.,  19  U.  C.  E.  110.)     But  the 
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aHHignoe  of  a  mutual  insurance  policy,  upon  the  assi<:;nment 
l)oinp;  ratified  and  confirmed  to  liim  by  the  company,  could 
sue  in  his  own  name.  This  was  hy  virtue  of  statutory 
enactment.     (See  Rev.  Stat.  Ont.,  cap.  IGl,  hoc.  41.) 

There  are  certain  conditions  to  he  complied  with  (accord- 
ing to  the  various  policies  of  insurance  companies),  on  the 
assignment  of  the  policy.  It  is  well  settled,  however,  that 
such  conditions  only  apply  in  the  case  of  assignments 
before  the  happening  of  loss.  Not  to  assignments  after 
loss.  There  arc  a  great  many  American  cases  to  this  effect, 
which  arc  collected  in  13ates'  Digest  of  Fire  Insurance  De- 
cisions. In  accordance  with  this  rule,  it  has  been  decided 
that  the  assignment  of  a  claim  under  a  lire  insuranee  policy, 
after  loss  has  occurred,  is  not  a  breach  of  the  ordinary 
condition  without  the  license  of  the  usurers.  {Kerr  v. 
HaHtiiKjs  Mutual  Insurance  Company,  41  U.  C.  1{.  217.  See 
also  Sadlers'  Co.  v.  Badcock,  2  Atk.  554;  Watts  v.  Canada 
Farmers'  Insurance  Co.,  L.  J.,  U.  C,  Vol.  III.,  N.  S.  p.  1<>8; 
Lloyd  v.  Fleminfj,  Lloyd  v.  Spence,  L.  11.  7  Q.  13.,  299.) 

Yet  there  must  he  care  taken  that  the  condition  against 
assignment  is  not  violated,  even  after  loss  has  happened. 
A  distinction  is  to  be  observed  between  an  assignment  ut 
the  policy,  and  an  assignment  of  the  claim  under  the  policy  ; 
between  the  contract, and  the  chose  in  action  arising  out  of 
the  contract.  If  there  is  a  total  loss,  or  if  the  loss  is  the 
whole  amount  of  the  insurance  money,  an  assignment  even 
of  the  policy  in  place  o'i  an  assigmnent  of  the  money  would 
not  be  contrary  to  the  usual  condition,  because  there  was 
to  be  and  could  be  no  further  claim  upon  it.  But  if  the 
loss  is  partial  only,  and  less  than  the  total  sum  insured 
for,  it  might  not  be  safe  to  assign  the  policy;  for,  it  might 
be  contended  that  the  assignment  had  destroyed  not  only 
the  future  insurance,  but  that  it  had  created  a  forfeiture  of 
the  unpaid  claim  or  cause  of  action  for  the  past  loss. 
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"The  i»ruper  way,"  as  reinarkod  hy  Wilson,  J.  in  Kerr 
V.  Hmtin(j.H  Mutual  Insurance  Company  (41  IT.  C.  R.,  at 
pai^o  224-), "  would  bo  to  u.ssiijii  only  the  money  payable  for 
and  in  respect  of  tlie  loss  whicjli  had  accrued.  And  as 
such  a  transfer  would  be  sutHcient  for  the  assignee  in  all 
ca&es,  whether  the  loss  was  total  or  ])artial,  or  the  whole  of 
the  insurance  iiKjney  had  l)e(,'oine  payable  or  not,  it  is  the 
sai'er  form  of  transfer  to  adopt  in  every  case  after  the  loss 
has  hai»pened." 

When  an  insurance  is  eftected,  "loss  if  any  payable  to  a 
third  [tarty,"'  this  is  not  such  an  absolute  assii^nment  of  the 
policy  as  will  allow  such  third  }»arty  to  surrender  the  policy 
for  cancellation  (J/a;'/i;i,  (i^  al  v.  Stadacuna  Insurance  Co., 
4  Tupper  App,  li.  330). 

Tlie  assiji^nee  ot  an  insurance  policy  takes  the  same  sub- 
ject to  the  equities  which  exist  in  favor  of  the  Insuranoe 
Coni])any,  and  a  breach  of  the  conditions  of  the  p(jli(!y  by 
the  assit^iior  will  be  fatal  .is  ali•ain^t  the  assiii;nee.  There- 
foro.  an  assiirnee  of  a  mutual  insurance  policy,  the  assign- 
ment to  whom  was  consented  to  by  the  Company,  was 
nevertheless  held,  not  entitled  to  sue  the  comitany  when 
the  policy  was  subscfjuently  assigned  against  the  conditions 
of  the  company.  {Sniith  v.  Niagara  District  Insurance  Co., 
38  U.  C.  U.  aZu.  See  also  Oxford  Permanent  Budding 
and  Saving  Society  v.  Watvrloo  County  Mutual  Fire  Ins. 
Co.  i2  U.  C.  R.  181.) 

Tlie  assignment  of  a  tire  insurance  policy  to  be  valid 
must  h;iv('  some  interest  in  the  property  to  go  with  it. 
(Smith's  Merc.  Law,  4Ui.  See  also  Kanady  v.  71ie  Gore 
District  Mutual  Fire  Insurance  Coy.  44  U.  C.  R.  261.) 
But  as  to  life  policies,  it  is  not  necessary,  (although  the 
original  holder  or  insured  must  possess  an  interest),  that 
the   assignee  should  have  any  interest.     He  need  not  even 
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<j;ivG  Jiiiy  eoiisidomtion  tor  tlio  transfer.  {Ashle;/  v.  Axhl< y^ 
3  Sim.  1. ".!>).  Aiiotlu'i-  (listiiu'tidii  is  Unit  in  tli(i  transfer  of 
a  life  ]i<tlicy,tlio consent  ol'tlic  insurers  need  not  bo  obtained, 
wbieli  coiisciit  is  necessary,  as  already  explained  in  the  case 
uf  traii^fei'  ^^'i  a  tire  ixilicy. 

Debts  due  to  a  ]i;irlnei'slii]i  tirni  can  be  a>sii;Mic(l  by  one 
v\'  the  partnei's.  and  the  fai.-t  that  such  tiaiist'i-r  is  nnido 
by  deed  dm's  imt  (h']>rive  it  "f  its  ellect  as  a  w  ritlcn  cnii 
tract,  (/lowed  V.  MeFai'land,  2  Tupper,  Aj'i".  li.,  mI.) 
The  rcasiiiiin^'  upon  which  this  decision  was  arrived  at  is 
thus  ex))ressed  i)y  I'atterson,  J.  in  his  judifinent,  at  pa«^e 
34.  "  r>ef(»re  the  law  recO|i:'nized  the  assin'iiinent  of  choses 
in  action  like  this  account,  it  miiijht  have  been  necessary  to 
pi'ocnre  the  defendant's  ])roniissory  note  or  acce])tancc  for 
the  amount,  and  to  cn(h)i"se  or  transfer  it  in  oi'der  to  assign 
the  dcl)t  at  law.  It  cann(»t  be  (|Uestioned  that  the  ordinary 
partnershij)  a;j;ency  would  liavi-  authoci/ed  one  ])artner  to 
take  a  note  or  draw  a  bill  for  the  amount  of  the  account, 
and  afterwards  to  noii'otiatc  it.  even  thou<i;h  in  doirn;  so  he 
made  his  co-partner  liable  as  (Midorser.  It  would  still  Ijc 
com]tetent  for  oni'  partniT  to  do  this,  Init  the  law  has 
authoi'i/cd  a  shorter  mode  ol  effecting!;  one  pait  t)t  the 
transactittn.  It  no  Ioniser  reipiires  a  ne<:;otiable  instrument 
to  nud-ie  the  transfer  valid  at  law,  l)ut  enables  that 
to  be  etlccted  by  any  writing.  The  character  of  the 
})artncrship  asset  as  ])ctM'een  the  ])artncrs  is  the  same 
whether  the  debt  is  the  sul)ject  of  an  express  promise  to 
pay  it,  contained  in  a  negotiable  instrument  or  contained 
in  an  instrument  not  negotiable,  or  rests  merely  t)n  the 
legal  liability  without  any  ex})ress  promise.  The  light  to 
deal  •with  it  as  between  the  partners  is  and  always  was  the 
same  ;  and  now  the  power  to  ti'ansfer  it  at  law  is  the  same." 

It  has  likewise  been  held  that  a  man  can  assign  a  private 
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<lol)t  of  his  own  t<»  hiinsoU"  iitid  hid  partner,  (>ntitlin<,'  the 
firm  to  sue  fur  it  in  their  own  nainos.  {/i/uif  v.  /tV/Av,  .'{-i 
U.  ('.  U.  4«?<;.)  This  hitter  nih-  foUows  hy  iinuio;;.)',  h<JC.  10 
of  the  Property  and  Trust  Act,  (29  Vic,  caj*.  tiS.)  which 
se(!tion  is  as  foHows: — "  Any  person  shall  liave  the  ]>ower 
to  assi<fn  personal  ]»roperty  now  l»y  law  assi<:;nal)le,  includ- 
iiii;  chattels  real,  ilire(!tly  to  himself  and  another  person  or 
other  persons  and  cori)oration  hy  the  like  means  he  nii;i;ht 
assign  the  same  to  another,"  See  liev.  Stat.  Ont.  cap.  !)5 
see.  10. 

Stocks  and  Shdn-n. 

Within  the  meaniiij^  of  choses  in  action  come  stocks  and 
shares.  {Iluinhle  v.  Mltehell^  11  A.  <Si  K.,  2o5 ;  iScawcn 
V.  /JluNf  7  Ves.  800;  Jier  v.  Capper,  5  Trice,  217.)  The 
transfei-  of  shares  in  hanks  and  other  corporations  is 
•Governed  hy  the  various  «i;eneral  Acts  of  this  Province, 
or  of  the  Dominion  reiatiiiLj  thereto,  or  \)\  tiie  special  Acts 
of  incorporation.  Their  transt(!r  is  tj;enerally  ifoverned  hy 
certain  necessary  restrictions,  sncii  as  not  heing  transt'erahle 
without  the  consent  of  the  company  unless  all  calls  are 
[>aid,  etc.  When  such  restrictions  are  not  made  a 
condition  precedent,  it  is  not  iiKunnhent  on  the 
vendor  of  shares  to  ohtain  the  consent  of  the  directors. 
{Chealev.  Kefiivard,(l  l)o*f.  and  J.,  27  ;  see  also  ]Vilkin.s<)n 
V.  Lloyd,  7,  (|J.  \).  27.)  And  wdiere  the  previous 
consent  of  the  company  is  made  essential  to  the  validity 
of  a  transfer  of  shares,  such  consent  nuiy  he  presumed  from 
the  conduct  and  acts  of  the  company,  and  they  nuiy  he 
stopped  from  disputiiii;;  it.  iln  re  Lane  8;3  L.  J.,  Ch.  )?4.)  It 
is  not  ordinarily  the  duty  of  the  vendor  of  shares  to  get 
the  transfer  registered.  All  he  has  to  do  is  to  execute  the 
transfer  to  the  i)urchaser.  {Taylor  v.  Sli-ay,  2  C.  J>.  N.  S., 
195.)  A  Court  of  Ecjuity  will  not  ordinarily  compel  the 
directors  to  assent  to  the  transfer,    nor  will  specilic  per- 
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formaiicc  be  decreed  wlieretliey  refuse  to  do  so,  {Berming- 
ham  V.  Sheridan^  33  Beav,,  GGO.)  But  a  shareliolder 
transferriiiii;  shares  is  compelled  to  do  all  that  is  necessary 
to  be  done  i)y  him  to  obtain  the  consent  of  the  directors. 
{Poole  V.  Middleion,  9  W.  R.,  758.) 

Mechanic' H  Liens. 

There  is  a  provision  in  the  Mechanic's  Lien  Act  (^Rev. 
rftat.  Ont.  Cap.  120),  which  enacts  that  "the  riijjht  of  a  lien 
holder  maybe  assigned  by  any  instrument  in  writing-,"  (sec. 
16).  This  section  was  not  in  the  orij^inal  Mechanic's  Lien 
Act  of  1S73;  before  it  was  passed,  it  was  held  tliat  a 
mechanic  having  assigned  his  interest,  and  subsequently 
taken  back  a  re-assignment  of  it  in  trust  for  his  assignor,  he 
was  entitled  to  enforce  the  lien.  {Currier  v.  Frederick,  22 
Gr.24:3).  A  mechanic's  lien  being  a  right  enforceable  by  legal 
or  equitable  process  may  properly  come  within  the  scojdg 
and  jneaning  of  the  term  chose  in  action.  Other  liens 
recognized  at  law  arc  also  choses  in  action,  and  the  princi- 
ples governing  tlie  transfer  of  choses  in  action  will  generally 
be  found  toapi)ly  to  transfers  of  them. 

Ball  Bo?ids. 

Bail  bonds  formerly  derived  their  assignabilitv  from  an 
old  Statute  4  Anne  cap.  Itl.  sec.  2<».  By  this  Statute  the 
sheriff  or  other  otHcer,  at  the  recpiest  and  costs  of  the 
plaintiff,  is  re(|uired  to  assign  to  the  plaintiff  the  bail  bond 
or  other  security  by  endorsing  the  same  and  attesting  it 
under  his  hand  and  seal  in  the  ])resence  of  two  or  more 
credible  witnesses  ;  and  if  the  bail  Ixjnd  be  forfeited,  the 
plaintiff,  after  such  assignment,  nuiy  bring  an  action  there- 
on ill  his  own  name,  and  the  Court,  where  action  is  brouglit, 
may  by  rule,  give  such  relief  to  the  plaintiff  and  defendant 
in  the  original  action  and  to  the  bail  as  is  agreeable  to  jus- 
tice and  reason,      Under  this  Statute  it  has  been  lield  that 


PARTICULAR   ASSIGNMENTS.  i6 

the  seal  of  office,  together  with  the  signature  of  one  of  the 
slierlfTs  clerks,  is  sufficient  lo  give  validity  to  the  assign- 
ment. {Ilan'is  V,  Ashleij,  1  Selwyn  N.P.,  586  u).  The 
witnesses  need  not  sign  their  names  in  the  presence  of  the 
officer  assigning.  {Philips  v.  Ba/'ier,  1  Scott  322,  0  Car  &, 
P.  781.)  By  the  plaintiff  accepting  an  assignment  of  the 
bail  bond,  he  could  not  call  upon  the  sheritl'  to  return  the 
writ,  (Brooke  v.  Stocoo^  1  Wils.  22o),  but  it  is  otherwise  if 
the  bond  is  void,  {Williams  v.  Jacques,  1  Tidd's  Pr,  307). 
After  taking  an  assignment  the  plaintiff  could  not  proceed 
in  the  ori<i;inal  action  while  he  retains  his  ri^ht  to  sue  on 
the  bond  (Anon.  1  Chit.  304).  By  the  Kev.  Stat.  Out. 
cap  07,  sec.  24,  it  is  enacted  in  reference  to  bail  bonds,  that 
"  upon  breach  of  the  condition  of  any  such  bond  the  party 
at  whose  suit  the  debtor  is  conhiied  may  require  the  sheriff 
to  assign  the  same  to  him,  and  such  assignment  siiall  be 
made  in  writing  under  the  seal  of  the  sheriff,  and 
attested  by  at  least  one  witness,  ami  the  assignee  of  the 
sheriff,  or  the  executors  or  administrators  of  such  assignee 
may  maintain  an  action  in  his  or  their  own  names  upon  such 
bond,  which  actioti,  the  sheriff  shall  have  no  power  to  release; 
but  upon  executing  such  assignment  at  such  request,  the 
sheriff  shall  be  thenceforth  discharged  from  all  liability 
on  account  of  the  debtor  or  his  safe  ciHto('v-  "  There  can- 
not be  an  assignment  of  a  bail  bond  unti.  \,er  forfeiture. 
{Whittier  V.  ^Ilands,  18  IT.  C.  R.  295  ;  S.  C.  19  U.  C.  R. 
170;  Ilicks  V.  Godfrey,  15  U.  C,  C.  P.  2t;2). 

Owing  to  the  similarity  of  bail   bonds   and  replevin 
bonds  the  following  nuiy  be  considered  in  this  connection. 


Replevin  Bonds. 

There  are  various  Statutes  relating  to  the  assignment  of 
replevin  bonds,  the  English  Act,  11  Geo.  II.  cap.  19, sec.  23, 
enacted  certain  provisions  as  to  the  manner  in  which 
replevin  bonds  were  to  be  assigned,  in  cases  arising  out  of 


l-i  CH08ES   IN    ACTION. 

distress  for  rent.  The  slierilfi.nder  this  Act  was  re([uired 
to  make  tlie  a»!?i^ninent  in  the  presence  of  two  or  more 
credible  witnesses,  and  certain  fornuilties  were  prescribed 
very  much  in  tlie  same  form  as  in  tiie  case  of  assiu;nment 
of  bail  bonds  under  the  Statute  of  Anne.  As  said  bv 
Wilson  J.  in  Ilely,  et  al.^  v.  Cousins,  et.  aL,  (34  U.  C.  K.  71). 
"The  decisions  as  to  the  assitjnment  of  bail  bonds  are  com- 
monly  referred  to  as  applicable  to  the  assifj;nment  of  replevin 
bonds."  This  Statute  a])plied  only  to  cases  of  replevin  fir 
distress  for  rent,  and  a  bond  taken  under  it,  for  other 
causes  was  not  assignable  {Au.'^ie/i  v.  /loioard,  7  Taunt. 
28.) 

By  Rev.  Stat.  Out.  cap.  53,  sec.  11.  (Replevin  Act.) 
"  I>efore  the  sheriff  acts  on  the  writ  he  shall  take  a  bond  in 
treble  the  value  of  the  ])roperty  to  bo  replevied  as  stated  in 
the  Avrit ;  which  bond  shall  be  assii;-nal)le  to  the  defendant; 
and  the  l)ond  and  assignment  thereol'  may  be  in  the  words 
or  to  the  ett'ect  of  form  i:!  in  the  Schedule  to  this  Act,  the 
condition  being  varied  to  correspond  with  the  writ." 

It  will  b(;  observed  that  tliis  section  does  not  state  any- 
thing as  to  the  witnesses  to  the  assignment  as  does  the 
Statute  11,  Geo.  II.,  cap.  19.  This  latter  Statute  not  being 
expressly  repealed  it  was  a  (juestii)n  as  to  whether  under 
our  Statute,  the  assiijnment  would  be  valid  without  follow- 
ing  the  English  Act.  It  has  been  lield  that  the  Englisli 
Act  need  not  be  followed  and  that  one  witness  is  sufficient 
under  our  Statute,  {Ileley  et.  al.,  v.  Cousins,  et.  aL,  34  U. 
C.  K.  03 ;  See  also  iMei/ers  v.  Mayhee,  10  U.  C.  R.  200.) 

A  replevin  bond  becomes  assignable  when  the  plaintiff  in 
the  replevin  action  neglects  to  a})pear  and  prosecute 
according  to  the  condition,  {JJias  v.  Freeman,  5  T.  R.  195) 
and  the  asignoe  could  always  have  sued  in  his  own  name, 
{Bacon  V.  Lamjton,  9  U.  C.  0.  P.  410.)  It  may  be  as- 
signed  to  the  avowant  or  to  the  person  making  cognizance 
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or  both  of  them  jointly,  and  coii>L-.;uently  tliev  inuy  jointly 
sue  ii}»on  it.     {Archer  v.  Dudley,  1  Bot>,  <k  Pull.  5^1,)     It 
may  be  a>sii!;ne(i  by  a  deputy  slieritt'  or  clerk  in  the  sherifts 
office,  (see  Mkldleton  v.  Hughes^  4(3  Camp.  30;   Helcy,  et 
al,  V.  Cousins,  34-  U.  C.  K  7U.) 

Jiy  taking  an  assii!;nment  of  the  replevin  bond  the  de- 
t'eiidant  does  not  waive  his  remedy  a^'ainst  tiie  sheriff; 
therefore,  if  after  proceeding  against  the  sureties  they  ai'e 
found  to  be  insolvent,  an  action  may  be  brought  against 
the  sheriff  for  taking  insutficieiit  [>ledges.  (Gill)ert  on 
Itcpies  in.) 

Insolvencij. 

The  several  Insolvent  Acts  Inive  provided  tliat  the  debts 
due  tlie  insolvent  became  vested  in  the  assignee  witli  the 
effect  of  giving  notice  to  the  world  of  the  insolvencv. 
They  also  provided  that  the  assignee  might  dispose  of  the 
debts  after  having  acted  with  due  diligence  in  endeavoring 
to  collect  them.  The  sale  of  the  debts  i)y  the  assignee  did 
not  create  a  warranty  even  that  the  debts  were  due. 
13y  the  Act  of  L809,  (sec.  44:),  an  order  of  the  judge  was  re- 
quired before  the  debts  couKl  be  sold;  but  under  tlie  Act 
of  1875,  (sec.  07),  no  such  order  was  requisite.  See  sections 
of  Act  of  1S7.T,  relating  to  sale  if  debts  by  the  assignee  in 
tlie  Appendix. 

BUh  of  Ki'chan'jc  and  Promhsory  Notes. 

As  is  well  kiKjwn,  l)ills  of  exchange  and  [iromissory 
notes  are  negotiable  in  a  higher  degree  than  other 
choses  in  action.  It  is  not  within  the  scoj)e  of  this  work 
to  discuss  bills  ami  notes  as  negotiable  instruments;  tluM'e 
are  several  standard  treatises  on  this  subject  alone.  But 
as  said  in  Chalmers  on  Bills  of  Exchange,  (page  b7)  "A 
bill  may  be  transferred  b}'  assignment  or  sale,  subject  to  the 
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same  conditions  that  would  he  requisite  in  tlie  case  of  an 
ordinary  cliose  in  action."  It  is  in  reference  to  this  method 
of  transfer  that  these  nef^otiahlc  instruments  are  liere  treated. 
There  are  some  bills  and  notes  not  negotiable,  as  when 
they  are  made  payable  to  an  individual  without  further 
words.  These  could,  h.owever,  always  have  been  assiiiued 
in  equity  like  other  choses  in  action.  Even  when  a  bill  is 
negotiable,  l)esides  being  capable  of  being  transferred  by 
endorsement,  it  can  be  transferred  by  separate  writing. 
{^Richardson  v.  Richardson^  L.  K.  3  Eq.  OSO.)  Where  it 
is  transferred  by  delivery  without  endorsement,  the  trans- 
action operates  as  an  equitable  assignment  of  the  bill. 
{Whistler  v.  Foster,  U  C.  P>.  N.  S.  258).  The  transferee 
also  acquires  the  right  to  com])el  endorLement.  {Ilarrop 
V.  Fisher,  10  C.  B.  N.  rf.,  203  ;  see  also  Gunlife  v.  White- 
head, 3  13 ing  N.  C.  830.) 

But  by  the  ordinary  mev-hod  ot  transferring  a  bill  by 
endorsement,  the  endorsee  has  this  advantage  over  a  trans- 
feree ])y  any  other  numner  of  transfer  ;  the  bi  J  is  negotiable 
so  that  if  transferred  before  maturity,  the  endorsee  holds  it 
free  from  any  equities  of  which  he  has  no  notice :  by  the 
transfer,  as  choses  in  action  generally  are  transferred,  the 
transferee  takes  them  subject  to  such  e(|uities.  As  a  result 
of  these  two  rules,  it  is  clear  that  a  subsequent  title  under 
the  law  merchant  would  override  a  prior  title  under  a  sale 
or  assignment,  according  to  the  general  law,  e.g.,  C,  the 
holder  of  a  bill  payable  to  bearer,  assigns  by  deed  certain 
property,  including  the  bill  to  D.,  C.  no  longer  has  any 
property  in  the  bill,  but  he  holds  it,  and  if  he  transfers  it 
by  delivery  to  E,,  who  takes  it  for  value  without  notice, 
E's  title  overrides  D's.  (see  Chalmers  on  Bills  of  Exchange, 
p.  87  :  Sheldon  v.  Parker,  3  Hunter,  N.Y.,  498.)  It  is  to 
be  observed,  however,  that  section  12  of  Kev.  Stat.  Ont. 
cap.  116,  expressly  excepts  bills  and  notes  from  the  opera- 
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tion  of  the  Act.  Sec  ante  p.  45  as  to  bills,  notes  and 
cheques  not  beinp;  assignments  of  debts.  (See  also  Lamh 
V.  Sutherland;  Lamh  v.  Allen  37  U.  C.  R  143;  Cahlwdl 
V.  Merchants  Bank  20  U.  C.  C.  P.  284.) 

Covenants  running  with  the  Land. 

In  real  property  law,  it  is  an  established  rule  that  the 
owner  of  an  estate  is  entitled  to  the  benefit  of  covenants 
which  run  with  the  land.  An  examination  of  this  class 
of  covenants,  and  of  the  assignment  of  them  would  entail 
in  itself  a  lengthy  cha})ter,  and  besides  is  more  [)roperly  a 
subject  to  be  treated  of  in  a  real  property  treatise.  How- 
ever, it  has  been  decided  in  a  late  case,  {In  re  Ifaisley, 
et.  al.,  44  U.C.  R.,  345),  that  these  covenants  can  now,under 
the  Statute  relating  to  choses  in  action, be  made  assignable 
by  contract,  as  they  were  before  by  the  ]»rivity  of  estate. 
Thus  it  was  held  in  this  latter  case,  that  the  assignee  of  a 
leasehold  term,  and  of  all  claims  under  covenants  in  the 
term,  can  as  such  assignee  sue  in  his  own  name  under  Rev. 
Stat.  Out.,  cap.  110.  sec.  7.  As  said  by  llagarty,  CJ.,  at 
page  351,  "  It  is  unnecessary  to  enter  upon  the  rather 
tangled  decisions  that  have  occurred  \r\\\vQS2)enc(rs  cas6,  as 
to  covenants  running  with  the  land,  and  the  right  of  the 
assignee  or  lessee  to  sue  therefor.  The  plaintitf  wiis  the 
assignee  of  the  term  by  way  of  mortgage,  and  also  of  the 
lessee's  equity  of  redemption  therein,  under  the  assignee  in 
insolvency."  And  Cameron,  J,,  says  at  page  354  :  "I  think 
the  plaintitf  can  maintain  the  action  whether  the  covenant 
runs  with  tlie  land  or  not,  as  he  is  assignee  of  the  covenant 
as  well  as  of  the  term,  and  the  defendants  are  liable  *  * 
*     *     for  breach  of  this  covenant  if  it  has  been  broken." 

Mortgages. 

The  debt  created  by  a  mortgage  whether  of  real  estate 
or  chattels  is  a  chose  in  action;  the  real  estate  or   (diattel, 
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as  the  case  may  l)e,  is  the  security  for  the  debt.  As  said  by 
Cameron,  J.,  in  a  recent  Misa  {Martin  v.  Bcarman^  45  IT.  C. 
R.  205),  "  The  debt  created  by  the  chattel  mort<!;af];e  is  the 
principal  object  of  tlie  mort^-agc,  the  ^^oods  ])cint!;  merely  a 
hccnrity  for  the  dc1)t.  A  chattel  mort_<i;ai;-e  is  tlien  in  effect 
a  chose  in  action,  subject  to  the  incidents  then.'of.  and  any 
matter  oj)en  to  encjuiry  between  the  original  parties  affect- 
in<;  their  rights  thereunder,  may  be  questioned  in  any  pro- 
ceeding by  or  against  tlieassignee."'  (^Sce  also  Matlhews 
V.  W<dlw}/n,  4  Ves.  IIS).  The  assignee  of  a  mortgage 
takes  the  same  tlierefore,  subject  to  equities  or  riglits  of  set- 
oft",  su])sisti  ;g  1)etween  the  mortgagor  iuid  mortgagee,  being 
in  the  same  ])osition  as  the  assignee  of  other  choses  in 
action,  as  explained  in  the  two  ]ireccding  chapters,  (See 
Leith'slieal  Prop.  Stats,  p.  307  ;  Taylor's  Equity, see.  823, 
McPheriion  v.  Dowjan  9  Grant  258;  MoDonough  v,  Dovgh- 
erty  V>  Grant  42 ;  Engerson  v,  Sndih,^  Grant  IG  ;  Gal- 
hraith  v.  Morrison,  8  Grant  289).  The  nu.rtgagor  cannot, 
liowever,  set  up  ecpiitics  which  accrue  after  such  notice. 
(See  ante  (Jhapter  III.  and  IV).  Registration  is  ^\oi  j^cr  se 
such  notice,  it  ap[)ears,  as  said  by  Mr.  Leith,  (Real  Prop. 
Stats,  page  39s)  <'It  would  seem  that,  under  section  GO  of  the 
Registry  Act,  registry  of  the  assignment  would  not  be 
notice  to  the  mortgagor,  as  that  section  only  constitutes 
registry  of  instruments  notice  to  those  claiming  an  interest 
subscqiient  to  such  ivgistry."  This  learned  authority  also 
advises  that  the  mortgagor  should  ifiJossible  bemado  a  party 
to  any  assigmnent  of  mortgagt,  or  that  he  should  at  least 
recognize  the  existence  of  the  mortgage  debt.  This  would 
be  a  salutary  course  to  adoju  in  the  case  of  the  assignment 
of  any  debt.  An  assignee,  taking  an  assignment  of  a  debt 
on  the  faith  of  a  debtor's  statement,  would  prevent  the 
latter  (on  the  gound  of  estoppel)  from  setting  up  any  set-oft" 
or  other  equity,  inconsistent  with  such  statement.  By  the 
debtor  joining  in  the  assignment,  he  might  also  be  made 
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liable  on  a  direct  promise,  (see  Mitchell  v.  Goodall.  44  U 
C.  R.  398 ;  S.  C.  5.  Topper  App.  R.  164,  Goates  v.  Bond, 
3  U.  C.  R.  51);  see  also  section  on  "Novations"  in  the 
preceding  chaj)tei". 

Mr.  iJarron,  in  his  recent  vuluiible  work  on  l)ills  of  Sale 
and  Cliiittel  Mi)rta;a_i^es,  says,  in  reference  to  tlicin,  that  the 
result  of  reiJi;istration  of  an  assi^jinnent  of  inort<]faf^e  "is  to 
supply  the  niortijraiior  with  notice,'"  and  lie  cites  a  nninbcr 
of  American  decisions  in  su])])ort  of  this  doctrine.  (See 
Barron  on  Jjills  of  Sale,  \v,vj:s'  208 ;  Heed  v.  Markle,  10 
paije  4()i>;  Walcolt  v.  Sullivan,  1  Edw.  Ch.  399  ;  N.  Y. 
Life  lusureuiee  Co.  v.  Smith,  2  I'arb.  Cii.  82.)  We  submit, 
however,  that  this  doctrine  would  hardly  be  sustained  in  our 
Courts.  There  is  no  statutory  enactment  in  our  Province 
nudcing  the  assignment  notice  to  tlie  debtor,  and  no  case 
either  in  reference  to  chattel  mortgages  or  nu)rtgages  of  real 
estate,  can,  we  believe,  be  found  establishing  such  a  rule. 
The  position,  as  above  cited,  taken  by  ]\Ir.  Leitli  (whose 
oj»inion  is  entitled  to  great  weight),  is  consonant  not  only 
with  the  registry  laws,  but  with  principles  of  justice.  It 
would  be  a  rule  of  great  hardship  that  would  compel  a 
mortgagor  to  go  to  the  liegistry  Office,  or  to  the  office  of 
the  Clerk  of  the  County  Court,  every  time  before  paying  a 
sum  of  money  for  either  princijial  or  interest  on  account  of 
his  mortgage  debt. 

As  to  how  far  ecjuities  will  be  allowed  to  be  set  up  be- 
tween the  mortgagor  and  the  assignee  the  important  case  of 
Jl^gleson  v.  Howe,  3  Tupper,  A]>p.  R.  5GG,  it>  instructive. 
In  this  case  a  purchaser  had  taken  a  conveyance  and  given 
a  mortgage  for  part  of  the  purchase  money.  Afterwards 
under  threat  of  proceedings  being  taken  against  the  huid 
by  a  prior  mortgagee,  he  paid  oif  tlie  mortgage.  This 
purchaser  had  taken  a  coveuiint  from  the  vendor  for 
the  discharge  of  this  prior  mortgage.     It  was  held  revers- 
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ing  the  decision  of  Harrison,  C.  J,,  and  overruling  Hender- 
son V.  Brovm,  18  Crrant  70,  that  as  against  an  assignee  of 
the  nKirtgage  made  by  the  pnrcliascr  witli  notice  of 
these  facts,  the  purchaser  had  no  equity  to  set 
off  or  deduct  from  the  assigned  mortgage  what  he  had 
])aid  on  the  j»rior  mortgagee  suhsequent  to  the  assignment. 
In  this  case  ISFoss,  C.  J.  A.,  said  at  ])age  474,  "  The  defen- 
dant's contention  niaiidy  rested  upon  two  well  settled  ])rin- 
ciples.  The  first  is  that  a  purchaser  is  entitled  to  apply 
un])aid  purchase  money  (even  if  secured)  in  the  discharge 
of  encum])rances  which  are  in  the  vendor's  covenants  ;  and 
the  other  is,  that  an  assignee  of  a  mortgage  takes  it  sub- 
ject to  eijuities  subsisting  between  the  mortgagor  and  mort- 
gagee,       at    least  in  relation  to  the   amount 

payable  on  the  security.  But  when  both  of  these  proposi 
tions  are  conceded,  they  fall  short  of  establishing  the  de- 
fence. It  follows  from  the  lirst  that  while  the  mortgage 
is  still  held  by  the  mortgagee,  equity  should  aVow  the 
mortgagor  a  right  of  retainer  out  of  his  uni)aid  punhase 
money  to  the  amount  he  has  been  compelled  to  pay 
the  ])rior  encumbrancers,  instead  of  being  driven  to 
an  action  of  law  upon  the  covenant.  This  would 
be  permitted  if  u])on  no  other  ground  upon  that  of  pre- 
vetiting  inconvenient  circuity,  as  was  explained  by  Esten, 
Y.  C,  [Tidli/  V.  Jiradburi/,  8  Gr.  561.)  But  that  is  a 
right  growing  out  of  the  fact  of  payment,  and  not,  it 
ap])ears  to  me,  incidental  to  the  original  contract  itself. 
To  say  that  the  purchaser  is  entitled  to  this  right  of  re- 
tainer by  virtue  of  the  contract  merely,  is  to  suppose  an 
agreement  he  may  notwithstanding  an  assignment,  pay  off" 
the  encumbrance  and  deduct  the  amount  from  his  mortgage 
debt.  It  seems  to  me  that  there  is  no  sound  ground  for 
making  such  a  supj)osition  ;  but  that,  on  the  contrary,  the 
circumstance  that  he  takes  an  express  covenant  from  the 
vendor  for  the  discharge  of  this  encumbrance  indicates  that 
he  was  to  rely  upon  it  tor  his  indemnity." 
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In  the  rcnewiil  of  an  assii^iied  cliattel  inortiiage,  the 
assii^'nniL'iit  nnist  ])c  tiled  at  or  licfore  the  tinn.'  of  the  tiling 
of  the  renewal.  (See  sec.  1 1  of  K'ev.  Stat.  Out.,  cap.  1  ll>.) 

As  to  the  (litlbrence  hctween  a  mortgage  of  chatties  and 
an  assignment  of  a  power  to  deal  with  same,  set;  J\tfterson 
V.  k'inrjsleij  (25  Grant  \'-lh.)  The  assignment  of  sueli  a 
[)ower  is  the  assignment  of  a  chose  in  action,     {/lud.) 

Inchoate  /ii(j/ifs. 

There  are  certain  rights  or  choses  in  action,  not  arising 
out  of  contract  such  as  i»atent  rights,  copyright,  etc.,  whicli 
may  he  termed  inclioate  rights.  A  I'ight  of  action  arising 
out  of  tort  is  an  inchoate  right :  it  ha~  Iteen  so  called  l)y 
Blackstone.     Some  of  these  inchoate  clioses  in   action   are 


governed  l»y  particular  rules,  legislative  and  otherwise. 
The  choses  in  action  already  treated  of  in  this  cha])ter  are 
such  as  arise  out  of  contract,  including  covenants  running 
with  the  land,  which  more  generally  arise  from  privity  i»f 
estate,    in  whicli     case  they  cannot    properly   he  termed 


choses  m  actu)n 


he 


cause 


cl 


loses  m  action  (as  avi 


ill] 


)e  seen 


I)y  reference  to  the  delinition  at  ]>age  l^xissiin)  are  rights 
Xo  pci'sonal  property.  The  rights  spoken  of  in  the  reuuiin- 
der  of  this  chapter  are  inchoate  I'ights. 

Copyriyht. 

There  is  no  statutory  provision  in  (.'anada  relating  to  the 
assignment  of  copyright  of  hooks.  The  Imi)erial  Act,  5  and 
()  \'ic.  Cap.  -is,  which  is  in  force  iii  this  country  {Smilcn  v. 
Bvlford  23  Grant  590  ;  1  Tui)per  A].)),  li.  -fo6)  and  which 
relates  to  tlie  copyright  of  English  works,  has  certairi  pro- 
visions (sec.  i;:>)  for  the  sale  of  copyright.  The  assignment 
of  a  copyright  should  be  in  writing  (see  Liijland  w  tSlcicart 
L.  K.  4   Ch.  D.  419.) 

K  receipt   in    writing   for  the  price  of  the   copyright 

0  C.A.  * 
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oi)orates  iis  uii  cfFoctual  iissigiiiuoiit,  {Kijh  v.  'felj''.i'ij>^^  '{ 
]\Iii(;([,  II.  L.  (J.  Oil.)  Tliei'o  ciinnot  \)v.  ji  partial  assiij^n- 
Miciit  of  a  copyriLrJit,  (sou  Ji'ffcri/s  v.  lioosctj,  4  H.L.  C.  815.) 
J3y  the  Statute  8  Aiiiic.  cap.  19,  see.  1,  the  assi^nniunt  i>t 
a  copyri^'ht  iiiint  Ijo  attested  l)y  two  witnesses  (see  iJacid- 
so)i  V.  llohn,  G  C.  B.  \yi^\  \  VI  Jtir.  022;  Power  v.  ^Vall^el\ 
."}  Al.  iV  S.  7;   Thompson  v.  S;/ month,  5  T.  II.  48.) 

Trade  Marks. 


By  the  14th  section  of  the  Trade  Mark  and  Desiirn  .Vet  of 
1870  (42  Vic.  (^ap.  -2  Ciuuvhi)  "  Kvery  Trade  Mark  re.i-'is- 
tered  in  tiie  oflice  of  the  Minister  of  Agriculture  shall  he 
assignahle  in  law,  and  K^\\  the  a^sigiunent  heing  produceil 
aiul  the  fee  hereinafter  provide<l  being  paid,  the  Minister 
i>f  Agriculture  shall  cause  the  name  of  the  assignee  with 
the  date  of  the  assignment  and  such  other  details  as  he 
uuiy  see  lit  to  be  entered  nu  the  margin  of  the  Register  of 
Ti'ade   Marks,  on   the    folio  where    such  Trade  Alark  is 


registered." 


Designs, 


By  tlie  2." til  section  of  the  sauio  Act.  "  Every  design 
shall  be  assignable  in  law  either  as  to  the  whole  interest  or 
any  undivided  part  thereof  hy  an  instrument  in  writing, 
which  shall  be  recorded  in  the  otlice  of  the  Alinister  of 
Agi'iculture  on  payment  of  the  fees  hereinafter  provided  S 
and  every  ])roprietor  of  a  design  may  grant  and  convey  an 
e.xclusivc  right  under  any  copyright  to  make  use  and 
vend  and  to  grant  to  others  the  right  to  make  use  and 
vend  such  design  within  and  throughout  Canada  or  any 
part  thereof,  for  the  unexpired  term  thereof  or  any  part 
thereof:  which  exclusive  grant  and  conveyance  shall  be 
called  a  license,  and  shall  be  recorded  in  the  same  manner 
and  within  the  same  delay  as  assignments." 
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Patents. 

I!y  llii'  •i'iiiil  si'ctinii  ut'  the  Doaiiiiiiui  Tiitfnt  Act  K^i 
ls7'.>.  (35  Vic.  ('ap.  -JO.) 

"  Kvorv  |i!iteiir  t'oi-  an  invention,  wlicnsitcvor  ijssucd, 
shall  he  assiL;'nahle  in  law  citl  .r  a>  U>  the  wlmle  intcrerit  or 
us  to  any  ])art  thercnt",   hy  any   instrnnu-nt  in  writinif ;  hut 

f 


such  assi_<j;nnu'nt.  and  mUo  every  n'rant  and  ri.nveyaiico  o 
any  e,\clusi\-e  riuht  to  make  and  use,  and  to  ::i'ant  to  others 
the  riii'lit  to  make  and  u>e,  the  invention  patented,  within 
jind  throu.ii'lnnit  Canada  oi-  any  jiart  thereof,  sliall  he  reu'is- 
tered  in  the  otUee  of  the  Conunissi()iier,in  the-  nnmner  from 
time  to  time  adopted  \)\  the  Commis>ioin-i-  of  Patent-  for 
^ludi  reu;i,stratioii  ;  and  every  assignment  allectini;-  a  patent 


foi-  invention  >liall 


oe   deemed   null   ami    \Mid   au'ain.-t   an\' 


suhsequent  ajsiunie,  uidess  such  instrument  i>  ren'i>t(.'red 
as  hereinhefore  [)resci'ihed,  hefore  the  rei^i-terint;'  of  the 
instrument    under    which    such   suhseipient    assitriiee    niav 


claim. 


During  the  existence  of  a  license  of  a  patent,  the  licensee 
cannot  dispute  tlie  validity  of  a  patent  ohtained  hv  liim 
and  afterwards  assigned  by  him  for  value  to  another. 
{Gillies  v.  Colto>i,2-2  Grant  12:!;  W/iifh,;/  \.  Tattle,  l1 
(-irant  454  ;   //a(/Ne  v.  Malthy.  3  T.  K.  4:5b  :   t'hanihrrs  v. 


oes  not  neces- 


Crlehletj,  3'^  lieav.  474.) 

The  assignment  of  a  right  to  manufacture  d 
sarily  ineai,  an  exclusive  right  to  the  patent  (The  Fire 
Kcting wisher  Co.  v.  The  jXorthwtstern  ilJ'ihcorh)  Tire  Kr- 
tinyuisher  Co.,  20  Grant  G25. 

A  contract    for  the  sale  of   a  patent  right  may  1)e    speci- 
fically enforced.     {ILiV  v.  Omchc,  2  ('.  V>.  X.  S.  41.') 
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CHAPTER   \1. 


TllANSFRl!  OF  COUroRATlON   DKiiKXTl'RES. 


Stdlntiiij  I'iDviiidi 
W'liiiitltlniiliiitsti   -I   '(iiiiti-  siitl 

]'ltSl  lll.ltilill 

Cdudituni  >'iici  ilii.t. 


Asslpilii     i<f    tl:  JhlltllliS     tdLiS     till  III 

fill  from  iijiiiliis. 

Ti-iiiis/ii-  (if  i-c<,nstiriil  iiiiiiii<ip(il  tii- 
hiiitiiiiS. 

CdllpcllS 


Liiihili'}  of  i\i;oti'itor  ■  i.:iliiri.       Li(ilii!il\  of  iiiiltustr  nf  tliluiitiiirs. 

Si  lit  It  far/I  Proriximifi. 

]',}  till  sth  si(ti(»n  of  \\v\.  Stat.  Out.,  (-ip.  110.  it  is  pvo- 
vidi'd  tliiit.  "tile  bonds  or  dclxiitui't's  of  corporations 
made  ]ia,\alil>  to  hearer,  or  to  any  pci'son  naiictl  therein 
or  lieai'er.  may  he  ti'ansferred  hy  deUvery.  and  if  payahlc 
to  any  person  or  order  sliall,  (uftt'r  .general  indorsation 
thi'reof.  hy  sntdi  }ii'rson\  l)e  transferahU'  hy  delivery  from 
the  tinu'  of  sucli  endorsation,  and  hy  tlie  second  suh-sec- 
tion.  "any  sii'di  transfer  sliall  vest  the  property  of  su(di 
lionds  or  dehontures  in  the  holder  tlu'roof.  to  onalile  him 
to  maintain  an  aetion  thereon  in  his  own   name." 

]}efore  ontcrinp:  n[)on  tlu'  consideration  of  the  transfer, 
it  will  he  well  as  a  pridiminary  step  to  di>euss  certain  re- 
quisites t»f  tliis  class  of  choses  in  action. 

W'lnii  I  >ihr)itiirrs   In   In'  luiih  r   xniJ. 

Tlu'  ordinary  rnle  that  contracts  of  corporations  nuist  he 
under  seal  applies  to  l)t)nds  and  dehenttn-es.  The  only  ex- 
ception to  this  rule  is  in  the  ease  of  munici[>al  delnntures, 
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in  !ii(l  of  a  railwjiy  or  iov  any  ltonii>.  hilicnturts  of  this 
class  are  valid  witlmnt  tlu'  corporate  seal,  or  tlifoliservance 
of  any  form  unKss  siicli  as  nuiy  hr  directed  Ity  t!ie  b;. - 
law  of  the  corporation  :  tlicy  should  hi'  sij,'nt'd  and  counter- 
si<,'ned,  (sec  sec,  ;JH7,  of  lUv.  Stat.  Ont..  cai).  171'.  In  the 
fourth  edition  of  Ihirrison's  >[uuicii)al  Maiuial.  tiic  follow- 
ing,' ohservation  on  this  provision  isniade  :  "  Why  such  an 
exception  should  he  either  created  or  prcMrvrd,  it  is  dif- 
licult  to  understand  :  hut  the  law  is  so  writti'U.  The  effect 
of  the  si'ction  is  as  rci^'ards  dehmtuns  in  aid  nf  any  rail- 
way, or  for  any  hoinis,  that  they  niaylte  in  sutdi  form  as 
the  hy-Iaw  directs,  and  shall  he  valid  notwithstanding,'  the 
want  of  the  corporate  seal  thereto.'" 

I'ri'uriifiiliiiit. 

When  a  hond  or  dcixjiture  is  madr  payalileat  ii  particu- 
lar hank  it  niu>t  he  presented  there  ht'forc  an  action  can  he 
i)rou^ht  on  it.  \Mcl  humid,  <t  <il.  \.  <irrit  Wrst.ru  Hail- 
ivdjl  ('(iiitj)i(ii;i,  21  r.  ('.  It.,  '2'28i.  iWit  altliou-li  a  lU- 
henture  may  Ite  -o  made  payahlc.  yet.  wluii  thtri-areDo 
funds  at  the  hank  or  other  [)articular  place  ready  to  meet 
it,  presentment  need  not  he  made.  i  I'lJlmn  >i  \.  ( Utnicn 
Giia  C'oniji'iiiii,  111  r.  ('..  ('.  I*.  171'.  As  to  [>risentation 
sec  also  liichrr  il<il.  \,  llic  < 'iirpnnilinti  ai  Aiiihi'r>itlii(riih,  'lt\ 

u.  c.  ('.  I'.,  (;o2i. 


Cnlhlitioii    Pvri'iJiiit . 

So,  if  tln're  is  a  condition  precedent  to  In  ol.~erv.<l  he- 
fore  the  payment  nf  dtlii  ntnies.  tiiis  condition  ue.-ds  t'l  he 
hdtilled.  Thus,  wheri'  a  corporation  hy  it>  houd  eoveiiant- 
e  1  to  [)ay  a  certain  sum  and  interot  "  nn  tin  ihlivery  at 
the  (lore  liank  "  of  the  warrant  or  cou[)onM  annexed  to  the 
l)ond,  it  was  held  that  such  a  deliviry  was  necessary  hefore 

the    payment  "f  the    liond  could    ln'   enforeeil.         iOslf.nir  ,t 

<il.  V.  ///'■  Pfiiitnii  mill  Ihrlhi  iltiihrnti  ( 'iiiiijxiiiji.  '•  '  i rant  '211 1. 
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Liiiliiliffl  (if  urfiotifttidii  nt  I hlnntnrr. 

A  ptrson  wild  ncj^otiatos  the  salt  of  a  dchrnturc  docs 
Hot  Itiiul  liiinstlt' that  tlio  corporation  will  pay  the  aiiionnt 
ot  tlir  ilclicnturr.  Tlu'rcfoiT.  win  ii  ;;  township  nuniici- 
pality  issufd  dilicntin'cs  in  aid  of  a  road  conipanv.  which 
duhintuns  suhsi'fjni'ntly  tnrncd  out  to  \>v  ilk'<.,'ai  on  account 
of  tilt' road  coiupany  not  havin;^  hecn  properly  constituted, 
a  director  of  the  road  coiiii)any.  (in  the  ahseuci-  of  fraud  on 
his  parti,  was  held  not  to  hi'  liahh  to  refund  to  a  purchaser 
of  such  (h'hentures  the  amount  paid  hy  him  to  the  director, 
the  latter  lia\  iiii:;  ne.s^otiated  the  sale  of  the  (Uhentures. 
{Sceollif  V.  MrCilhiiii.  II  (Ira  it  481. i 

Axxillllir  nt    I  ),  III  IiIKI'i  S    tilliiH     t  ll  illl     ll<<'    I'mni     I^iJIlitiis. 

Contrary  1o  the  rule  which  Ljoverus  choses  in  action  jj;en- 
orally,  and  which  is  explained  at  pp.  Is  and  (»:{of  thisworkj 
assi}j;noes  of  dehentures  do  not  take  tin  ni  suhject  to  the 
equities  which  e\i>t  hetwei'ii  the  corpoi'atioii  and  a  prior 
holder,  when  these  e(piities  are  unkinuvn  to  tlu'  assi}^Miei'  al 
the  time  of  the  transfer  to  him. 


Ill    Ml  Ki,i:i'    V.    'I'hr   Mnlllmil  ilH'J   oitnivn     11.    ]]'.    Cn.    ['1\\ 

r.  ('.  ('.  r.  :'.:{:).  wIk  n  ihi.s  ipie^tioii  came  up  for  adjudi- 
cation. \\  ilson.  ('.  J.,  cited  the  statutory  inactnient  quoted 
at  the  he^innin.L; of  this  chaiiter.  anil.  s[)eakinp;  of  it.  said: 
'"that  enactment,  it  apjjcars  to  me.  really  concludes  the 
whole  ipiestion."  Ami  the  hrief  jud,u;meut  of  (Iwyniie,  J .,  was 
as  follows  :  "The  statute  makin.i,'  these  dehentures  trans- 
ferahle  liy  delivery  is  conclusivi'  upon  the  point  in  favor 
o '  the  plaintilY.""  The  dehentures  in  this  case  were  trans- 
lerred  in  the  lirst  instance, to  a  contractor  for  tlu'  huildiii;,' 
of  till'  comp-Miv"s  roail.  who  faiU'd  in  his  contract,  hv  the 
terms  of  whi(di,  the  dehenturi's  in  such  an  event  were  for- 
feited   to    the  company.     Tlu' plaiiititV  afterwards  hecanu' 
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the  holder  of  the  (Uln'itiuis,  hi  his  jiid^^nuiit.  iit  i)ii;,'c 
3;}H,  Wilson,  C.J..  says: — "  Kvery  cascnponthis  suhjcct  cs- 
tiihlislu's  till'  proposition  timt  a('oni[)any  issuing'  (K'lxnturos 
payahU'  to  hoarir,  docs  so  with  the  intent  that  the  person 
to  whom  they  are  delivered  shall  deli\er  tlu m  o\tr  as  an 
ordinai'y  ti'ansferahle  instrniiKnt,  and  that  \vlien  the  one 
to  whom  they  Were  first  delivered,  does  ti  nst'er  them  to 
anotlai'  for  vahie.  the  company  cannot  attach  to  thesi' 
securities  in  the  transferi'ee's  hamls  for  value  any  I'lpiity 
wliatever,  which  tli<'y  mi;j;ht  have  sot  up  aj^'ainst  tlie  pay- 
ment of  these  instruments  if  lluy  had  continued  in  the 
possession  of  the  ori^dnal  holder  of  them  ;  that  su(di  a  claim 
is  inconsistent  with  the  terms  of  such  instruments,  and 
with  the  iiui'poses  and  objects  for,  ilnd  with  whicli  tlu'y 
Avere  issui'd,  and,  if  allowxtl,  that  it  wouM  he  contraiy  to 
puhlic  jiolicy,  and  to  the  universal  custom  of  dealing;  with 
such  instruments,  and  would  render  them  utterly  valueless, 
because  no  one  would  take  them. 

"  In  this  case  thesi' debi.itures  Were  no  doubt  paid  out  to 
the  contractors  for  work  done,  or  valiu'  <^'iven.  The  deben- 
tures themselves  were  not  cash,  'i'he  contractors  could 
not  carry  on  the  work  with  tliese(U'bentures  in  their  liands: 
they  must  sell  them,  as  it  is  called,  for  theprice  the  ould 
fetch  in  the  market.  The  (b'feudants  knewthe  contra>tors 
would  do  so,  and  would  have  to  do  so,  and  that  they  could 
not  advance  witli  their  contract  without  doinj,'  so.  'J'liey 
knew  also,  that  those  who  bou;4ht  tlu'in  would  take  them 
on  the  faith  that  they  were,  as  bearers,  ,L,'ettin;j;  a,  j^ood  title 
to  them,  and  Ux  the  money  they  represented,  and  that  the 
defendants  would  reco«^nize  the  transferrees  as  the  i)ersons, 
and  the  only  persons  who  were  entitled  to  nceive  [laymeiit 
of  the  di'beiitures  which  tlu'y  held.  The  company  knew 
also  that  the  purchaser  di((  not.  and  could  not  know  of  the 
private  barj^'ain  between  the  contractor  and  the  company 
creating'  a  char^'e  upon  such  instruments,  and    they  knew. 
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too,  that  not  ono  of  thcHo  ilobcnturos  could  have  !■ 'cii  st)l(l, 
if  it  had  hoen  di'rlarcd  on  their  fact'  that  th(\v  wore  suhjcct 
in  the  transtVrrco's  hands  to  all  o<|iiit:('s  hctwocn  the  com- 
pany aiKi  tlu!  cojitractors,  or  if  they  had  thoui^dit  that 
there  was  any  riilf  of  liiw  which  <^'ave  to  the  coinpany  such 
a  ri^^dit.  The  company  had,  no  douht.  received  the  value  of 
these  debentures  h('f()i-(>  they  issui'd  them,  and  others,  in- 
cluding the  plaintitV,  have  ^'ivin  value  to  the  contractors  for 
them.  It  would  he  a  direct  and  manifest  fraud,  if,  after 
issuing'  such  documents,  and  for  su(di  a  purpose,  and  afti'r 
receiving,  as  this  company  must  have  done,  full  value  in 
work  for  them,  they  were  now  to  set  u[)  an  ecpiity,  which 
they  lia<l  a^^ainst  the  contractors,  as  a.ijainst  those  who  had 
•fiven  value  for  these  deheiitures,  which  the  coi  pany,  it 
may  he  said,  sent  into  the  market  with  a  declar..  ion  that 
tlu'y  would  pay  any  one  who  took  them  and  '^uw  value  for 
them." 

An<l,  at  pa,!j,e  'Mi),  he  says  : — "  Heyond  all  question,  the 
plaintiir  must  recover  from  the  defendants  on  the  merits, 
and  on  every  ])rinci[)le  of  law  anil   ri^^dit,  in  some  form  or 
other,   without  re;j;ard  to  eipiities  or  supposed  eijuities  of 
the  def(!ndants  aj/ainst  the  contractors." 


In  this  case  which  came  uj)  on  dcnnn-rer,  it  is  to  l)o 
ohser\id  that  the  two  pkas  dennu'red  to,  one  averred 
that  th(>  coupons  to  the  debentures,  (upon  which  cou^ions 
the  plaintiff  sued)  were  transfcu-red  to  the  plaintitf  after 
such  coupons  l)ecame  <lue.  There  was  no  ri'fereuce  to  this 
particular  plea  in  the  judgment  of  the  court,  which  was 
given  on  l)oth  pleas  for  the  plaintilf.  It  woulil  seem,  then 
that  tlu!  transferree  of  a  debenture,  after  some  of  the  cou- 
pons for  interest  became  (hie,  would  stand  in  a  better  posi- 
tion to  such  overdue  transferred  coupons. than  the  transfer- 
roe  of  a  promissory  noti'  or  bill  of  exchange  who  takes  the 
note  or  hill  after  it  is  due.     The  transferree  of  an  overdue 
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bill  or  note  takes  tlii'  .sanit'  suitjcct  to  kucIi  equities  iis  are 
attaclied  to  tlio  1)111  or  note  itself.  {Tiiixdii  V.  F/'ancis, 
ICamp.  v.);  lirmn,  v.  Ihtris,  a  TAX.  80;  7  T.  li.  i'l'J;  see 
Dyles  on  r.ills,  Gtii  ed.,  pa^'e  12W.) 

Tn  the  case  of  the  hnpcrutl  l.toid  Cnmpuny  of  Murxrilha, 
L.  1{.  11  Vj(\.  17H,  it  was  h(>l(l  that  the  dehentures  wvxv  pro- 
niissow  notes  of  the  Company  or  if  not,  tluit  they  were  ne- 
j^'otiaMe  iuslrunients  and  amounted  to  contracts  to  pay 
any  one  who  mi;^dit  hap[)en  to  he  the  hearer  :  also,  that  tlio 
holders  for  value  without  notice  of  the  e(piities  hetwecn  the 
orif^'inal  parties  were  entitled  to  prove  for  the  amount  due, 
frei'  frt)m  all  such  e(|nities. 

Vice-Chancellor  Malins,  at  pa^e  190,  said  :  "It  ^vould 
he  contrary  to  evt'ry  principle,  and  fatal  to  the  existence  of 
such  instruments  in  this  aufl  all  other  comi)anios,  if,  in  the 
hands  of  every  person  taking  them,  tlu'y  were  suhject  to 
the  ('([uities  hetwet'U  the  company  and  the  orij^inal  hold- 
er, it  would  he  a  blow  to  the  mercantile  transactions  of 
this  country  far  beyond  the  value  of  any  ])roti'('tion  to  he 
afforded  to  the  members  of  this  com[)any,  who,  if  they  were 
unfortunate,  were  unfortunate  in  being  betrayed  by  the 
persons  to  whom  they  committed  their  interests.  Every 
prinei[)le  of  [jublic  policy  calls  upon  us  to  n-pudiate  the 
notion  that  such  documents  are  to  be  treated  like  bonds  or 
clioses  in  action  in  which  the  equities  between  the  parties 
can  be  entered  into."' 

///  re  XdhiJ  fiirrstincnf  (Joinjtioiii,  L.  IJ.,  IJ  Ch.  H,;,"),  it  was 
held  that  there  was  nothing  in  the  debentures  thei'e  sued 
upon  to  take  them  out  of  the  ordinary  rule  tliat  the  as- 
signee of  a  chose  in  action  takes  it  subject  to  all  the  e(iui- 
ties  between  the  original  parties  to  the  contract.  Hut  the 
current  of  authority  is  op[)osed  to  this  case.  (See  re  Gen- 
eral Katiiiea  Co.,  L.  li.,   ;>  Ch.   758  ;    re  Bhihehj  Ordnance 
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Co.,  \u  II.  ;},  ("li.  154  ;  linjijii  V.  Sartlimi  Axuiiin  Tcii  Co., 
li.  li.,  t  Ex..  !}H7 ;  ill  rr  Xortlunt  Anndlli  Ten  Co.,  L. 
11.10,  V]i[.  ir>H ;  ]]'ilil)  V.  CoiiiiiiinHionn->i  of  llirm-  Ihiif, 
1..  II.  r,.  (,).  J5.  ()12;  ///  )■<■  Urniih'H  fiisKnnirr  Co.,  \u  II.  111. 
Iv|.  ;{02:  ir-//.sv<//  V.  Mi'l.  ll'iilrs  n.iihciii  Co..  L.  II. '2,  (  . 
r.  ryW.i;  nirl.snii  V.  SiraiiHrti,  ,(r.  Ruihriifi  Co.,  L.  ||,  4,  i^K 
i'.M.) 

Even  wIrtl'  a  municipiil  (Icbfutiirc  was  slolni  previous 
to  its  l)(,'iii<^  rc^'uiiirlv  issued,  it  was  held  to  Iti'  no  bar  to 
tlie  claim  of  a  I'ona  /i<lr  jjiircdiaser  for  value  without  notice. 
{Trust  A-  Lo'iii  Coiiiji(iiiii\.J[,iiiiiltoii,  7,  r.  ('.('.  P.'.W).  At]». 
I0i>  of  this  last  cited  case,  Draper.  ('.  .1.,  said  :  "  I  tliiiik 
the  same  priiieij)lcs  which  aitply  to  hank  notes,  or  promis- 
Horv  notes  under  precisely  similar  circnnstances,  should 
govern  this  case." 


'rnnisl'iT  of  rciiifitfrcil  Miinicljuil  I>( hriilnrts. 

By  the  890th  section  of  the  ^funicipal  Institutions 
Act,  (liev.  Stat.  Ont.,  cap.  174*,  it  is  I'uacted  that 
any  dehentures  to  he  issued  by  any  ^Nfunicipal  Coun- 
cil may  conttiin  a  provision  in  the  following  words: 
"  This  debenture  or  any  interest  therein,  shall  not  ((ffcr  a 
cirtilicate  of  ownership  has  been  endorsed  thereon  b}'  the 
I'reasurer  of  this  ]\runicipal  corporation  hi'  transferable  ex- 
cept by  entry  by  the  Treasurer  or  his  Deputy  in  the  De- 
benture Itegistry  Book  of  the  said  corporation  at  the  Town 
(or  N'illage)  of  ,"  or  to  tin'  ULc  clfirt. 

The  SOlst  section  of  the  same  act  provides  for  the  keep- 
ing of  a  Debenture  Registry  Jiook,  and  the  3'.)2nd  section 
l>rovides  that  debentures  issued  as  aforesaid,  shall  only  be 
transferred  by  entry  in  such  book,  "as  transfers  of  such 
debenture  are  authorized  by  the  then  owner  thereof  or  his 
lawful  attornev."       The  ell'ect  of  these    sections  is  to  take 
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Kiich  registered  dfbentiires  out  of  the  rule  establislied  in 
the  above  cases,  and  to  niak(  tlieni  non-nej^ofiaMe  excel)! 
with  the  knowhd^'e  of  the  nnniicii)al  corjioration.  In  Har- 
rison's Municipal  ^lanual,  (1th  ('((ition),  at  paj^e  fUl.'J,  re- 
ference is  nuide  to  this  method  of  transfer  in  these  words: 
"The  pro\  ision  is  anala^ous  to  that  against  transfer  of 
pi-(»perty  ill  a  slii[)  except  in  a  particular  modi'  after  certili- 
ciite  of  ownership  ^^ranted."  ( See  .SV/r/vrc'"/  v,  ('oIiukui, 
r.  r.  ('.  I!.,  CM:  0/s,r  v.  Mn,,„tr,ni,  \)  ['.  ('.  I;.,  ;{S'i  : 
Chixhnlm  V.  I>ntin\  II  [' .  (',  C.  I'.,  Kl")  ;  UV/.sn;,  ,/,//.  v. 
Cidlirrnii,  '21  ['.  C.  C.  P.,    11)8). 

(  'iilipiDIH. 

In  the  I'nited  Slates  it  has  hoen  held  that  the  principle 
(if  ne.Ljotiahility  has  heen  applied  to  coupons  even  thou^di 
detached  from  the  di'bentures.  {'riiniiisdii  v.  Lf'  Cniniiji, 
a  Wall.  r.  S  ,  :5-27  ;  Jnhn^n,,  v.  Shirh,  ('<>.,  iM  111.  7o  ;  Mur- 
raif  V.  Ldnhirr,  '1  Wall.  110  ;  Citi/v.  Lxiiinoii,  [)  Wall.  477: 
Kiior  doinitii  V.  .[■•ipiiiirdll,  21  How.  o;}!) ;  Jinilrdinl  Co.,  v. 
Otor  Co.,  1  Dillon.  C.  C.  K.,  :]:{8). 

[jdliiliti/  III'  f)ii}i>r.ffr  nf  I)ilii)itiirc. 

It  has  also  l)eeu  held  in  the  United  States,  in  analo;j;y  to 
the  rule  govorninfi;  the  endorsement  of  promissory  notes, 
iuid  hills  of  exchan^'e,  that  the  endorser  of  a  dehenture 
coupon  is  liable  for  the  amount  thereof.  {Jhill  v.  ,S'///(.s',  23 
X.  v.,  570.  See  also  Cniiphrll  \.  Poll,  Co.,  :}  lomi,  UM  : 
Fiiinliihl  V.  (hidcnxhiirii,  R.  1!.  C.  15  N.  Y.,  ;};{7  :  llodijcs 
V.  Shidrr,  22  N.  Y.,  114;  K,'llrr  v.  llirLx,  22  Cal.  -l;"). 

Tliese  questions  do  not  sei'iu  to  have  arisen  eitlur  in 
this  province  or  in  Enpiland,  and,  although  in  other  respects 
the  courts  have  f];one  a  great  length  affirming  the  Ui  gotia- 
Inlity  of  debentures,  it  is  dillicult  to  say  whether  the 
doctrines  laid  down  in  the  above  United  States  decisions 
"Would  ])e  recO'Miized. 
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ti;ansfi:u  of  julls  of  laih.\(.. 


I'liniirrly  fri'pirty  only  in  subject 
iniitlir  of  hill  of  liiilinf^,  tin<l  not 
lontnut  tninsfiiitil  hy  iissii^n- 
Hjiut. 

I'oriUir  rule  uiiundtd  h\  itiitulc. 

Ri'quisitt's  of  tiff[otitihility. 

Indiiruc  ofhillsofliulini;,  tiikcs  sonic 
fni  from  iquitii  s. 

Hill  of  liidint;  rcf^ri'Stiitiui;  t;oods  to 
be  shippid   on   hoard   -.K'hiclt,    in 


fact,  arc  not    sliippid—Ri^ht  of 
indorsif. 

CilSiS     •.K'lhH      till-     hill    rf    hldillji     li 

signed  hy  an  ii^iiut, 

Cunsidcriition  fur  bill  of  liidinir. 

Rc-indorsinunt  of  bill  if  ladinif   /-) 
consii^nor. 

Shippiiii^  rii'i  ipts, 

Wiirihoiisc  rtiiipts. 


Formirlji  I'rnprvtii  inibi  in  anhji'ct  mutter  a/  hiUn  nf  hidiii;/  ittid 
not  iiiiitntrt  truHs/fn'ril  h//  (inHKiiDnont. 

I>ills  of  ladini^  wore  iilwjiys  at  law  nc^'otiablc  in  this 
8onst> : — The  cnilorscnifnt  ofthcin  trjinsfcvrod  thf  {Ji'opovty 
in  tile  <,'()()(ls.  hut  such  cndorst  inont  iiiid  no  lurthn-  clft'ct, 
and  it  was  ludd  that  the  vij^ht  of  action  <x  cinilriictn  evi- 
denced l)y  a  hill  of  lading  was  not  tvansferahle,  {'riionipnon  v. 
Domiiiif,  U  ^r.  \-.  W.  :}();?;  Ifoicinl  v.  Shrpliml,  \)  C.  JJ. 
21)7;      Tinihil  V.  T<i>ilnr,4:  K.  .V  ]3.  21(»). 

Fiirmrr  ritir  (iincndi'dlii/  Statiiti'. 

This  rule  has  heen  chanu;('d  l)y    statute.      l'V>llowinfT  the 

Enpjlish  Act  18  and  11)  Vic.  cap.  111.,  our  Ontario  statute 

llev.  Stat.  cap.  IIC),  sec.  o,  enacts    as  follows  : — "Whereas 

by  the  custom  of  merchants,  a  l)ill  of  ladin<^  of  n;oods  l)eim; 

transferable  l)y  endorsement,  the  property  in  the  floods  may 
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tlunby  i>a-<s  to  the  t'lultn'scc.  luit  lit  \(  rtln  lrs>.  nil  ri^^lits  in 
rcsjH'ct  of  the  contract  contiiintil  in  tlir  lull  <>f  lii<iin^'  rc- 
iiiiiin  in  \\\r  nri^^fina!  sliii»|)(r  oi'  owuii-,  niiij  it  i--  txpcilifnt 
that  surli  rii^'lits  Hhonld  pass  with  the  proptTty  :  and  whcrt- 
as  it  IVfijiicntly  liapitfiis  that  thi'  ^^oods  in  n's[)(.'ct  of  which 
hills  of  ladiii'j;  i)nri)()rt  to  he  si^^Micd.  have  not  hccn  ladm  on 
hoard,  ami  it  is  proper  that  sncli  hills  of  ladinLf  in  tln-liands 
t>\'  a  hollil  li'l''  holder  for  vahle  .^iioiild  nut  lie  (plestinned  hy 
the  master  or  other  person  si;4niii.i;'  the  saiin'  on  the  j^roinid 
of  the  j^oods  not  havinj,'  heen  huli  n  as  aforesaid  ; 

"  Theref(n'e  it  is  enacted  :is  follows  : 

"1.  livery  consij^niei'  of  .<:;oods  naiueil  in  ji  hill  of  ladin;;, 
iind  every  en(h)rsee  of  a  hill  of  lading;  to  whom  the 
property  in  the  ,i,'oods  therein  niititioiied  jtasses  npon  or  l»y 
reason  of  snch  consii^'nnienl  or  i  iidorxnimt.  shidl  have 
trai'-sfernd  to,  and  vestd  in  him  all  ri<,dits  of  snit,  and  he 
sulijeet  to  the  saiue  liahilitii'^  in  respect  of  such  i^oods,  as 
if  the  conti'act  contained  in  the  hill  of  ladiu;,'  had  heen  made 
to  himself:     '.V,\  V.,  ('.  I'.l.  s.  1. 

"2.  Nothimj;  in  this  section  contained  shall  prejndicc 
ev  atl'ect  any  rit^dit  of  stoi)pa.L,'e  in  transitu,  or  any  ri^dit  to 
claim  freii^dit  a;4ainst  the  orij^dnal  shiitper  or  owner,  or  any 
lial)ility  of  the  consi<,'nei'  or  endorsee,  hy  ri'ason  or  in  coii- 
,-i  ([Uence  of  his  hein,<j;  sn(di  consij^Miee  or  en(h)rsee.  oi-  of  his 
receipt  (d'  the  j^Mods  hy  reason  or  in  conse(]uence  of  su(di 
consignment  or  endorsement  :     •V-i  \.,  C.  !'.>,  s.  '2." 


v;^  the 
statute 
hert^as 
hein.i» 
Is  may 


The  law  as  it  refers  to  the  property  in  the  <,'oods,  is  not 
chanf^ed  or  alVected  1)V  these  suh-sections :  the  right  of 
iiction  being  made  the  subject  of  transfer,  is  superadded  to 
the  property  being  transferred.  The  distinction  formerly 
made  between  the  transfer  of  the  proi)erty  and  the  transfer 
ef  the  rights   arising   out  of  the  contract,    illustrates  verv 
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clciirly  the  {^'cncniUy  nco^iiizcd  (liirn'onco  \vlii( !;  itroviiilfd 
at  law  hotwt'cM  tlic  artsi^^'iiniciit  nl' uii  onliiiiiry  cliattil,  iiixl 
the  aHsif^MiiiHiit  of  a  chose  in  action.  W'c  will  now  discnss 
the  assi^^Miinent  of  l)ills  of  hulin^'  ;,'enerali.v,  iin<l  since  tho 
transfers  resptn'tively  of  hoth  inj^'vedients  aiiovc  nientioneil 
htand  now  upon  the  same  footing',  what  is  said  of  the  one 
will  naturally  !ii>i>ly  to  the  other. 

nitjiiiaiti  !i  <ii'  Xiiintiiiliiliti/. 

A  l)ill  of  ladin;.'  wlii(di  does  not  contain  such  words  as 
"or  order,"  or  the  words  "or  assi;,Mis."  or  other  words  to 
the  like  elVect,  is  not  a  ne^'otiiiltlc  instrument.  {Urn<lrrnnn 
V.  (yDinptnir,  iV E>iiiiiii}-.ti'  <!<  I'iiri>i,  h.  II.,  ."»  \\  ('.  Aj)|>.,  'lo'.i). 
Ihit  Heu  (dsewhen-  in  this  Manual,  in  whi(di  a  hill  of 
exchiinj^'e  of  this  non-nej^'otiidilc  (diaracter  iind  of  similiar 
description  is  shown  to  he  assi^^Miahle  as  an  ordinary  tdiose  in 
action. 

lu'lorni'i'  III'  Hill  <i.'    Ijicliini  hil.i-a  xdiiic   I'rrr  ihmi  KqiiilifS. 

Idko  other  nej^'otiahle  instruments,  a  hill  of  lading'  on  his- 
inj^'  traUHt'erred  is  in  the  hands  of  the  holder,  free  from  thc, 
equities,  wliicdi  exist  hetween  prior  partiis  when  such  ( (pii- 
ties  are  unknown  to  the  holder.  Thus  the  indorsee  in  the 
ahsence  of  iiotice  of  fraud,  or  insolvency  or  want  of  title  on 
the  part  of  the  indorsi'r,  hecomes  the  ahsolute  owner  of  tho 
jfoods  nu'iitioned  in  a  hill  of  ladinj^',  so  as  to  delV'at  the, 
ri^^lit  of  the  unpaid  vendor  to  stop  them  in  trKnaitn.  \  'riu: 
Ai-ijriitinn,  \i.  Iv.,  Adm.  ^V  Heel,  870:  the  Murii'  Jii>«i>lt,  L. 
U.,  1  P.  C,  'il!> ;  lioih'f  V.  Cdiiijitnir,  il'  l\)icniiijilr  ilc  I'diia, 
41)  L.  J.  P.  C.  1 ;  (iillxrt  v.  (iii<jii»it,  L.  li  ,  8  Ch.  10; 
Cornitrii  v.  (rlntlsloiir,  L.  Pi,,  1  Ki].  dl>;i).  Even  thou;,d) 
the  consideration  is  past,  and  not  <^[\vn  at  the  time,  the 
bill  of  hiding'  was  handed  hy  the  lawhd  holder  to  the  trans- 
ferree,  still  the  latter  holdinjj;  the  hill /;f^»'*.//Wc  and  for  value, 
holds  it  so  as  to  defeat  the  right  of  the   unpaid   vendor  to 
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stop  ///  fniiisitK.  [Lrnsli  V.  Si'ntt  llfittlnrx,  li.  I!.,  2  (^). 
11.  hiv.  }}7<»).       Ill  iic('oriliiiu-(!   with  the  princiiiU' tlmt  tilt' 

IidHiI  tide    tnillslVlTrr  of  ;i  hill  of  lildill;^  lloMs  tllr    simir  UU- 

iMipairfd  hy  any  ('((uitiis  hctuct'ii  prior  piirti<->.  it  has  hiin 
lu'M  that  when  thf  hill  has  hccii  j,MVfii  uii  a  secret  trust,  an 
indorsfc  'or  valuahlc  cojisidcratiou  who  was  not  aware  of 
such  trust  held  the  hill  fri'f  from  the  saiiic.  {('h,irtirr,l 
Ivilil,  nl'  Intli<i  V,   lliiiihrnnii,  I,.   II.,  ')  V.  ('..  oOl). 

Hill  (>l  IftiHnil  ri'l>rr>fcntill>l    ilmi'l.^  in  hr  shijipiil  nil   III  .III!  irliirh, 
ill  liii-l,  (irr  lint  sn  tihijijinl — Hiiilil  nf  imlnrxi  r. 

]]y  the  third  suh-scction  of  section  five  of  llrv.  Stat.  ;  '  it., 
cap.  1  Itt :  "  I'lvcry  hill  of  ladin;^  in  the  liandsof  a  coiisi^iU(> 
orcndorsci'  for  valuaiW.'  consideration  repreHentin;^'^'o()dHto 
have  heen  shipped  on  hoard  a  vessel  or  train  shall  lie  con- 
clusive e\  idiiii-e  of  such  slii[nnent  as  a^'ainst  the  master  oi- 
other  [)ersoiis  sii^niiiL,'  the  same  notwithstanding',  that  such 
;,foods  or  some  part  thereof  may  not  have  heen  so  shi[>ped, 
unless  such  holder  of  the  hill  of  ladiiif^  has  actual  notice;  at 
the  time  of  receiving' the  same  that  the  ^'oods  had  not  in 
fact  heen  laden  on  hoanl,  oi-  unless  such  hill  of  lading'  has 
a  sti[)ulation  to  the  contrai'y:  hut  the  master  or  other  [)er- 
son  so  si^Miinj;,  may  exonerate  himself  in  roptct  to  su<di 
misrepresentation,  hy  hIiowIii^'  that  it  was  caused  without 
any  default  on  his  [)art,  and  wholly  hy  the  fraud  of  the 
>hi[)per.  or  of  the  hohh'r,  or  of  some  \y  I'son  inidir  whom 
tla-  holder  (dainis."  Sei'  also  the  pri'amhle  to  this  si'ction 
cited  elsewhere  in  this  work.  This  section  is  similar  to 
the  Imperial  Act  18  and  11)  N'ic,  c  111,  only  that  in  the 
Imperial  Act  a  vessel  is  mentioned,  in  our  .\ct  the  words 
are  "train  or  vi'ssel." 

C(tsi'n  iclwrr  thi'  Iiill  <>/  hidiiuj  in  siiiiird  liijnii  mji  iit. 

The  question  as  to  the  rip;ht  of  an  endorsee  receiving'  a 
hill  of  lading  representing  goods  to  have  heen  shipped  on 
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hoard  a  train  or  vessel,  which  goDils  are  iu  fact  not  so 
s}ii[)i)r(l.  iiiiil  when;  siK'h  hill  of  lading,'  is  siijtud  hy  an 
a<^'<'nt  of  tlu;  common  carriers,  is  a  (lucstion  of  very  wide 
importance.  It  has  ^iven  rise  toa^'reat  deal  of  discussion 
in  this  province,  in  Euf^dand  and  the  United  States,  and 
Ktill  remains  very  much  unsi'ttlcd.  hi  tlu-  very  recent 
cAsca  oi  F.rh  ct  (if.  v.  llic  Cirrat  W'rstcni  luuhniii  Cdiiijkihii 
42  IJ.  C.  U.  !)•>  and  Olirrr  v.  (irral  W'r.-ihrii  Unihcaii  Co. 
2H  U.  (!.  ('.  P.,  1  la.  and  in  the  former casi'  of  Krh  rt  <il.  v. 
Tin'  (ri'i'dt  HV.s/cr//  Ildilir  11/  Coiiiji'inii  in  appeal  {'•\  Tujjpir's 
Apj).  ]\.  -iiC)),  the  question  came  up  with  the  following,' 
results:  In  the  case  in  the  Court  of  (Queen's  lieiudi,  Wil- 
son and  Morrison,  .J.  .1.,  were  in  favor  of  the  defeiulants, 
Harrison,  C.  J.,  dissentin.Lj,  and  in  Ihe  case  iu  the  Court  of 
Common  Pleas,  (iwyniu'  and  (lalt,  J.  J.,  Iield  :ilso  in  favor 
of  defendants,  llaj^'iirty,  C.  .1.,  dissentiu.i;.  IJoth  cases  were 
hrou^dit  to  appt'al,  it  heinj:^  the  understanding'  that  the  de- 
cision iu  /•,';•// .s-  case  would  he  hiiulin.^'  in  theother  stut.  In 
tlu^  Court  of  AppealJ'attersoii,  J.  A.,and  Jilakc,  V.  (.'.,  held 
in  favor  of  the  plaintitl",  whiK'  ^Foss,  C.  J.  A.,  and  JJurtou, 
.1.  A.,  weri'  in  iVivor  of  the  defendant,  and  the  court  hein<^ 
thus  e(iually  divided,  the  appeal  was  dismissed  The  cases 
w^rc  then  carried  to  the  Supreme  Court,  hut  although  the 
appeal  was  entereil,  it  was  lu'ver  arj,nu.'d.  The  facts  of 
these  cases  were  hrieliy  as  follows  : — One,  Carruthers.  was 
station  ai,'ent  for  the  (Ircat  Western  llailway  Company,  at 
Chatham,  (hit. :  he  also  carrit'd  on  a  [)artnersliip  produce 
husiness  with  another  ])arty,  he  heing  the  chief  partner, 
the  name  of  the  firm  heiui;  "  T.  Brown  &  Co."  As  station 
ardent,  he  issued  the  hills  of  ladin;:;to  T.  IJrown  &  Co., when 
iu  fact  no  such  goods  as  mentioned  in  the  hills  had  heen 
received  by  the  conii)any  from  the  lirm.  Carruthers  then 
as  a  partner  in  the  Ih'm  of  T.  Hrown  iC-  Co.,  drew  bills  of 
exchange  on  Oliver  (ribbs  \-  Co.,  Montreal,  and  on  Krb  i^: 
Bownum,  St.  John,  N.  J3.,  and  on  the  securitv  of  the  bills 
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of  ladin-::?  atbichod  to  sudi  hills  of  cxchiiuj^M',  discounted  the 
latter  in  a  Hank  in  Chatlrun.  The  drawers  respectively 
accepted  the  l)ills  of  exchange  and  paid  them,  hut  they 
never  received  anythinj;  on  account  of  the  hills  of  lading  : 
they  then  hrougiit  these  actions  aj^'ainst  the  c()nii)any. 
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The  chief  grounds  upon  which  the  majority  of  the  Courts 
of  <^hieen's  Bench  and  C'onnnon  I'leas,  and  two  of  the  judges 
in  till'  court  of  appeal,  joined  in  opinion  against  the  i)lain- 
titi's'  right  to  recover  in  these  cases  niav  he   stated  ])rieflv 
to  l>e  that  the  agent,  Carruthers.  did  not  act  within  the 
scope  of  his  authority,  which  was  to  issue  i)i!ls  of  lading  and 
shipping  receipts,  onhf  jor-sncli  nomhiis  irrrr  art  nnUii  ihUrrr- 
1(1  fn  tlir  (Ji'l'fndiiiifn,    (IIkI   tlidt   lir  Jiad   no  diithoriti/    to   ixHiir 
hilU  nf   Iddiiiii  i>r    sln)t))in;i    rc<-<'ij)tii  for    i/odiIh   irJticli   irrrr 
not  nctmiUn  s}tippid  on  hoard.     Pi  r  contra  as  was  expressed 
hy  Blake,  V.  C.  iu  the  case  in  appeal: — "T  think    thai 
liere  the  defendanfs  gave  their  agent,  Carruthers,  a  duty  to 
pirform  ;  theyclothed  hiiu  with  the  reijuisite  power  to  per 
form  it,  they  placed  him  in  a  position  which  enahled  him  to 
transact  it,  and  tln'y  are  responsi])le  for  tlie  mode  in  which 
he  executes  such  duty.     It 's  imnuiterial  to  my  mind  whether 
he,  through  inadvertance,  gave  a  hih  of  la(h'ng  for  more 
goods  than  were  shipped,  or  whether  lie  innocently  gave  a 
l)ill  of  lading  for  goods  not  shipped,  and  wliieh  were  ne\'  r 
shipi)ed,  or  whether  as  here,  he  fraudulently  gave  a  hill  of 
lading  for  goods  which  never  existed  :  the  company  must 
in    all  such  cases,  make  good  to  the  innocent  holder  for 
value,  the  extent  of  the  loss  occasioned  hy  the  niisrrj)res(  n- 
tatioii.     The   weight  of   authority    seems    to    sustain  this 
position.      I  can  tiiid  no  case  which  overturns  it.      I    think 
the  verdict    should  he  entered   for  the  plaintiffs,   and  the 
iipjieal  iillowcil   with  costs.      If  we  liolil  otherwise,  we  shall 
virtually   he  saying  that    the    hill   of  lading    for  the  chief 
olijtct  itisgiveii,  is  valueli'ss,and  that  o'   •  advancing  money 
7  f..v. 
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(Ml  ii  ciirr^o  must,  notwitlistiUKliu}^'  Ihh  hill  of  lading,  inform 
himself  through  somo  other  agent,  or  otherwise  whether 
the  goods  eertitied  as  shii)ped,  have  in  fact  hoen  shipped." 

Ilagartv, C.  J.,  referring  to anothor  weighty  eonsidcration 
in  the  case  of  (Hirer  v.  '/'//'■  Great  IVesterii  liaUtcay  C'om- 
l)((n!f,Hii'u].  atpagelT'.J:  "  Nothing  is  better  and  more  univer- 
sally known  to  all  business  men  in  Canatbi,  than  the 
practice  of  the  vendor  drawing  on  the  vendee  for  the  price 
of  goods,  obtaining  cash  for  the  endorscnnent  of  the  ship- 
ping receipt  of  a  railway  company,  sending  on  the  pro(Uice 
as  the  lu'opi'rty  of  the  discounters,  and  obtaining  the 
acceptance  and  payment  on  handing  over  the  shipping 
receipt.  The  practice  is  so  universal  that  we  may  well 
assume  that  all  parties  act  and  contract  in  reference  to  it. 

"  The  railway  companies  have  engrossed  the  bulk  of  our 
carrying  and  forwarding  trade,  and  tlu'y  specially  invite 
the  attention  of  the  connuercial  world  to  their  facilities. 
and  point  out  how  produce  can  be  sent  and  bills  of  lading 
granted;  and  we  cannot  refuse  to  consider  that  they  do  all 
this  with  the  fullest  knowledge  of  the  use  almost  always 
made  of  the  documents  signed  by  their  authorized  agents. 

''  I  cannot  think  that  the  law  imposes  on  the  holder  of  a 
receipt  by  the  authorized  agent  of  the  railway  the  duty  of 
eiKiuiring  or  the  risk  of  accepting  without  encjuiry  whether 
the  goods  there  stated  to  be  received  for  transport  have 
been  in  fact  so  received." 

The  (juestion  thus  remains  greatly  unsettled.  It  ap- 
l)arently  brings  into  contliet  two  great  principles,  viz  :— 
Th(!  lU'gotiability  of  bills  of  lading,  and  thi'  non-liiibility  of 
employees  for  the  acts  of  servants  performed  by  the  hitter 
outside  the  scope  of  their  authority.  To  hold  as  did  the 
majority  of  the  judges  in  the  ahove  eases,  is  to  put  to  great 
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risk  the  tmnsforroos  of  bills  of  liulin<j;  and  to  deal  a  heavy 
blow  at  their  iicj^otiabiUty.  On  tho  otlicv  hand,  proat  peril 
hes  upon  employees,  if  their  responsibiUty  is  made  so  wide 
as  to  cover  such  frauds  as  those  pei'formcd  by  C'arruthcrs 
in  the  above  cases.  To  make  a  rule  either  way  will  cause 
danf^er,  l)ut  in  regard  to  tlie  railway  <>r  other  company, 
they  stand  in  a  position  in  which  tliey  can  protect  them- 
selves by  obtaininf;;  security  to  cover  the  defaults  of  their 
employees,  while  an  indorsei'  of  a  bill  of  ladin.fj;  does  not 
stand  in  such  a  favorable  position.  Tiien.  as  observed  by 
Jlaf^arty,  C.  J.,  in  reference  to  the  modi  of  discount inj]; 
drafts  on  the  strength  of  bills  of  lading:  '"'riie  [)ractice  is 
so  universal  that  we  may  well  assume  that  all  })artics  act 
and  contract  in  reference  to  it."  Ajiart  from  any  strict 
rule,  if  the  question  were  to  be  decided  as  far  as  it  afYccts 
the  public  welfare,  it  would  seem  to  be  that  the  safer  and 
better  principle  to  adopt,  is  one  in  tnvor  of  the  negfttiability 
of  bills  of  lading?. 


A  similar  question  came  up  in  McLean  <t  ,il.  v.  IhiJJalo 
au,l  Lake  Hiiroii  R.  W.  Co.,  (23  U.  C.  H.,  148  and  '2-1  U.  C. 
It.  271).  One,  liunnell,  having'  stored  Hour  with  the  de- 
ft'udants,  took  a  kind  of  warehouse  receipt.  This  was  after- 
wards exchanged  for  a  shipping  receipt,  that  the  goodswere 
to  be  sent  to  Port  Colborne  ready  U)  lie  delivered  to  the 
party  entitled  to  the  same.  ]5unnell  drew  on  the  plaintil^'s 
and  discounted  the  draft  at  the  JJank,  giving  then  the  re- 
ceipts. The  plaintiffs  accepted  and  paid  the  drafts,  getti.jg 
the  receipts  from  the  bank.  It  ai)pears  some  two  hundred 
barrels  of  flour  were  missing  out  of  a  large  <|uantity 
mentioned  in  the  receipts.  The  court  decided  in  plaintiff's 
favor.  A  distinction  between  this  case  and  the  cases  of 
L]rh  <(•  (Hirer  v.  Great  Western  Llaihvaji  Conipanii,  above 
cited,  is  this  :  In  the  former  the  agent  made  a  mistake;  in 
the  latter  cases   his  act  was   fraudulent.      Hut  the  broad 
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j^rouud  ii[t()ii  which  the  hitter  cases  were  decided,  wns  that 
the  iij^'eiit  (vcecded  the  scopeof  his  authority  in  si<^fning  re- 
ceipts for  ;^'()()ds  which  were  not  sliipped,  his  authority  he- 
in^  limited  to  sij^n  reci'ii)ts  for  ^^moils  only  which  were  ship- 
ped I'lider  lliJH  princi[)h'.  as  laid  down  hy  the  majority  of 
the  judj^es  of  the  Courts  of  Queen's  Hench  and  Common 
Pleas,  the  decision  in  McL'tiii  rt  al.  v.  IUuJiiId  hikI  Lithe 
Ilurnii  Cii.,  seems  to  ite  overruled. 

The  reader  is  particularly  referred  to  tlu'  vei-y  lenjzthy 
and  ahle  jud;^fments  in  the  ahove  cases,  and  to  the  copiou.s 
citations  of  ]'ln|j;lisli  and  American  cases  hearing  n\h)\\  tiie 
sul)jei't,  which  will  l»i'  found  in  the  eases  of /•</•// v.  tlir  (ircut 
Wcatrrii  Riiiliniif  dt.,  and  Olirrr  v.  tlir  Grrnt  \l'rstfr)i  Ruil- 
irdii  Cii.  The  case^  whi(di  mostly  a.uri'c  in  princi[>le  with 
the  majority  of  the  judges  in  the  latter  cases  are  (irdiit 
\.  Xi)ni((ii,  I"  C.  1).  <)('».')  :  SrIiiiiiHrr  I'rriui'Ui  \.  HufkiiujlKiiit. 
18  How.  (C.  S.,  Sup.  Ct.)  1H2  ;  lirr.'.rlni  v.  WatUniu  7  A.  \- 
K.  "i'.K  UiihUri-.-itji  V.  Ward,  L.  II.,  8  Ex.  330;  -/.'.s.sc/  v.  Ihttii, 
L.  11.,  '1  Kx.  2(17;  Cnlman  v.  ll'irhrs,  10  C.  B.  104;  Ihilti 
more  and  Ohio  Jvuhid/i  Cn.  v.  W'ill.ins,  22  Am.  2(). 
The  cases  opposed  are  M<  Liiin  v.  Jinjihlo  aiol 
Lahr  lliirni,  llaihnvi  Co.,  23  V.  C.  l\.,  448  and  24 
U.  C.  U..  271  ;  Sirire  \.  /''nmria,  L.  ]{.  3  App.  I'M);  Armour 
V.  Mirlii;iiiii,  22  .\ni.  (i(l3  ;  (iriaimH  \.  Ifarcii  25  N.  Y., 
5'.>.")  :  M(ti'kit;i  v.  ///<•  ( 'ininin'rciiil  Haul:  of  \fir  ])rini>iirlfli. 
L.  !:.,  5  C.  r.,  3;t4  ;  Iloiranl  v.  7'//r/.v/-,  1   P,  \-  Ad.  712. 

The  English  cast'.-^  which  agree  with  the  decision  in  A'/'// s' 
case  are  decided  upon  thesamegroun  1.  A-.  expressed  hyJer- 
vis,  C..).,  in  <  iriinl  \  .\nr/i-i'i.  1 10  C.  P.,  Oli.")  i:  "  The  very  nii- 
ture  of  a  hill  of  lading,  shews  that  it  ought  not  to  l)e  signe<l 
until  go:)ds  nvv  on  h  tard  ;  for  it  hegiii-.  liy  desjrihing  them 
as  shipi)ed.  It  was  not  e  nt /nded  that  suidi  course  is 
usual.  So  here  the  general  usage  givi's  notice  to  all  peoj)]! 
that  the  autlio:it ,•    of  the  ca})tain  to  give  hills  of  lading,  is 
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limited  to  such  floods  as  linvo  hecii  put  oii  lioard  ;  and  a 
party  taking,'  a  bill  of  lading  eitlior  oii^'iually  or  by  cndorse- 
nu'iit,  for  <,'oods  wliicli  liavc  never  been  put  on  l)oard.  is 
bound  to  shew  some  particular  autlioi'ity  </]\vu  to  tlio 
master  to  si-rn  it." 


ConsidinitidH  i'<ir  Bill  nf  L.tiliiKj. 

Where  a  bill  of  ladinj,'  of  certain  ^'oods  is  si  nt  to  a  con- 
8i<j;ne(' toi,'ether  with  a  bill  of  exchan^'e  drawn  on  him  for 
the  price  of  the  same,  he  must  accept  the  ])ill  of  cxchan^^'e, 
otherwise  lie  cannot  retain  the  bil!  of  ladinjj,.  If  he  does 
retain  it,  without  acceptin;^  the  bill  of  exchan}.;e.  he  ac- 
([uires  no  rij::;ht  to  the  bill  of  lading  thereby.  (Shcjilnril  \. 
llarrix,,,!,  L.  Pi.,  4  (,).  P..  VM\:   Ihul.  a  II.  !>.  110). 

lii-iiidoniiiitiiit  (ij  Jiill  of  Liiiliiiji  to  i'oHtiiiinor. 

i»y  the  re-indorsement  of  a  bill  of  ladinif  to  the  con- 
sijinor,  he  is  remitted  to  all  his  ri}j,hts  as  a;^fainst  the  ship- 
owntrs  on  the  orif,'inal  contract  :  he  may  sue  for  any  breach 
which  occurs  either  before  or  afti'r  the  re-indoi'senient. 
(Short  V.  Simpxoii,  L.  P.  1  C.  P.  '148).  See  also  chap  XI. 
as  to  re-assignment  of  a  chose  in  action. 

SJnj)j}inii  IiCCfipts, 

Sliippiii},'  receipts  come  under  the  same  cate^^ory  as  bills 
of  hilling'.  In  A'/7/.s  atid  0///< /•■.•<  cases  above  cited,  they 
were  considered  the  same  as  bills  of  lailiii^'  by  the  whole 
Court.  They  were  objected  to  on  the  ai'ij;unients  in  appeal, 
as  not  being  bills  of  lading,  but  in  all  the  judgments  ren- 
dered there  seemed  to  be  no  distinction  made  as  between 
shipping  rect  ipts  and  bills  of  lading.  \\  ith  reference  to 
the  objection  taken  on  behalf  of  the  defendants,  it  is  thus 
noticed  ])y  Patterson,  J.  A.,  at  p.  45H  of  Krh  v.  Great 
Wi'ntcni  Riiilirdi/  Co.,  (8   'ruj)per  App.  It.)     "One  answer 
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ina(k'  hy  Mr.  ('.iimron  wus,  that  thtsr  docunicnts  wove  not 
bills  oT  lii(liii<j;,  Itccuuse  tlx'y  do  not  iiiunu  the  i-nrs  which 
contained  the  j^rain — a  hill  of  lading'  proper,  eontaining 
the  name  of  the  vessel  on  which  the  j^oods  are  ladi'n.  J 
think  these  are  hills  of  lading',  not  only  because  the  de- 
fendants treat  them  as  such,  but  liecause  I  do  not  consider 
the  car  the  equivalent  of  the  vi'ssel.  I  think  the  nuhvay 
must  be  taken  to  rej)resent  the  vi'ssel — includinff  of  course 
in  the  railway  the  cars  and  enj;iiu's  used  in  workiii"::;  it. 
It  is  the  instrument  by  which  the  difcndanl^  convey  IVei^dit 
— as  the  vessel  is  that  of  the  carrier  by  watei  '" 

AVarehoust'  reci'ii)ts  bciuo'  iie.n-otiablc  only  in  the  re- 
stricted sense  in  \vhi>-li  bills  of  ladinu  were  formerly  lU'i^o- 
tiable,  (in  re,L(ard  to  pr()])ci'ty  in  ^oods  only),  they  do  not 
come  within  the  scoj).'  o!'  this  tin^atise. 


^-  ; 


CHAPTER    VIII. 


niOTJT  OF  sniKTY  TO  SKCTlilTIKS  OX  PAYMENT 


OF   DEIiT. 


Cnutrihiitimi     h,t:cfin      C  -siirrlics 
Ri^'lit    (if  sui;ty    ti)    ins'n^iniiiul    nf 
scciirit'ua. 

Rlllis  tif  Equity. 

S/ii/ii/iirv  Pro'.'isidiii. 

Cr,  dilar  to  ij^irr  full  h,ii(fit  of  scfii- 

ritiis  to  siiirlv. 
Siinty   iinist  pay   debt   bcfoir    In-  is 

entitled  to  tissis^nmnii  of  seeiiri- 

ties. 


J'nipoitioii  for  '„-hieh  surety  eaii  ,  n- 
f'ler  jiidi^nient  or  seeii'ritie.i. 

Assigiiiiieiit  ofj/idi^riiieiit  must  he  made 
before  surety   enii  enforee  smite. 
Sureties  for  Corponitioiis. 

Jiirisdietioii  and  method  of  mforeiii^ 
assii^iitihiil . 

Statute  of  Limitations. 


Cdlltrihilfioll  liilineii  tlir  C(i-Siifefics. 

It  has  long  been  recognized,  Imth  at  law  und  in  ( (inity.tliat 
when  snreties  are  jointly  l)C)nn(l  for  a  principal,  and  one  of 
th.m  is  compidled  to  pay,  and  does  pay  the  amonnt,  or 
perform  whatever  obligation  for  which  tiiey  nnitually  br- 
come  responsible,  the  snrety  so  paying,  or*  otlierwise  per- 
forming the  obligation,  is  entitled  to  contrilmtion  from  his 
(•••--arelies.  There  are  some  diiferences  in  the  princii)le.s 
of  equity  and  of  law  in  this  regard,  courts  of  e.pn"ty  being 
move  favoural)le  than  courts  of  law  towards  the  surety. 

Jiii/ht  oj'  .Siirefi/  id  Ax^hnnur)ii  <>/  SeniyitirH. 

It  is  not  our  object  in  this  chapter  to  enlarge  upon  the 
various  ruK's  of  contribution  l.etween  sureties,  but  to  en- 
quire into  the  subsidiary  rule  long  recognized  in  ecpiity, 
and  now  made  a  statutory  rule  at  law,  that  a  suretv  is  en- 
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titled  ■  (on  payment  of  the  dcht  for  which  he  becftnie 
surety)  to  the  !issi;;nm«'nt  of  securities  held  by  the  creditor 
in  respect  of  such  duht.  This  statutory  rule  ai)plies  e(iU!illy 
to  si!curities  a^'uinst  co-sureties  and  principal  dehtms. 
Hefore  the  statute  tiie  surety  was  in  equity  entitled  only 
to  the  securities  held  l)y  the  creditor  from  tiie  other  sure- 
ties, and  wa>  not  entitled  to  an  assij^nment  of  the  (lel)t 
itself,  or  of  tlie  instrument  hy  which  the  (h'ht  was  i\i- 
(lenced.     (!:?ee  Story's  E(|uity,  sec.  V.)9  h.) 

Iiulc.^  i)f  I\tjiilt!i. 

The  ecjuitahle  doctrines  are  tlnis  expressed  in  Story's 
Eijiiity,  (sec.  '?9D),  "  ^Sureties  are  also  entitled  to  the  benefit 
of  all  securities  which  have  been  taken  l)y  any  one  of  tli<  in 
to  indemnify  liimself.  Courts  of  Equity  liold  them  >  n- 
titled,  upon  payment  of  tlie  flebt  due  by  their  principal  to 
the  creditor,  to  have  the  full  i)enelit  of  all  tlie  collateral 
securities  held  by  the  creditor.  Thus,  for  example,  if,  at 
the  time  when  the  bond  of  the  principal  and  surety  is 
.uncn,  a  mort^'a^'e  also  i':  made  l)y  the  i)rincipal  to  the 
cre(htor  as  an  ad(htional  security  for  the  debt ;  thert\  if 
the  surety  pays  the  debt,  he  will  be  entitled  to  have  an  as- 
si<i;nnient  of  that  mort}];afj;e,  and  to  stand  in  the  place  of  the 
niortf^agee.  And  the  same  rule  ai)plies  to  all  securities 
taken  by  the  creditor  subsecjuent  to  the  surety  becoming 
bound.  And  as  the  mortgagor  cannot  get  back  his  estate 
again  without  a  re-conveyance,  that  assignment  and  secu- 
rity will  remain  a  valid  and  elTectual  security  in  favoui'  of 
the  surety,  notwithstanding  the  bond  is  jiaid.  This  inde«'d 
is  an  illustration  of  a  broader  doctrine  established  by 
Courts  of  Equity,  which  is,  that  a  creditor  shall  not  1)}  bis 
own  election,  of  the  fund  out  of  which  he  will  receive  pay- 
ment, prejudice  the  rights  which  other  persons  are  entithd 
to;  but  they  shall  either  be  substituted  to  his  rights,  or 
they  may  compel  him  to  seek  satisfaction  out  of  the  fund 
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to  which  thoy  cannot  resort.  It  is  often  oxonipHlied  in 
cases  where  a  party  havin^,'  two  funds  to  resort  to  for  i)ay- 
niont  of  his  debt,  eh'cts  to  ju'oceed  a^'ainst  one,  and  thereby 
disappoints  another  jjnrty  wlio  can  resort  to  that  lundonly. 
In  such  a  case  a  disappointed  party  is  suhstituted  in  the 
place  of  the  electinj^  creditor,  or  the  latter  is  conipelli'd  to 
resort  in  the  first  instance  to  that  fund  which  will  not  in- 
ti'rferc  with  the  ri^dits  of  the  other."  (S<'e  also  CniiitJionic 
V.  Siriiihiinic,  14  Ves.  1(50  :  Wriijlit  v,  Mnilii/,  11  W  s.  I'i. 
2-2  ;  Sintiii  v.  Wall,  1  Ch.  H.  MO  ;  If<>,l;iso„  v.  Shan;  ii  Myl. 
\-  K.  18;J :  lU'fd  V.  \i»riH,  2  Myl.  i'i:  Cr.  ;}<)1  ;  Cajas  v.  Mi, I. 
>ll,'to)i,  1  T.  \'  Muss.  221;  Jionlthii  v.  .S7/(/'/^s,  10  Ves.  20: 
WriiiJit  V.  Mnrh'ji,  11  Ves.  12:  Hninhol'l  v.  ItiiDihnhl,  :'.  Vt-.. 
r)3  ;  Mai/hnr  v.  Crichrt,  2  Sw.  1<>1  :  Saniftarii  v.  ////r/f .  1 
Vern  455;  .V///.s'  v.  Etirn,  10  Mod.  U.  HH:  Ahlrirh  v. 
Cooper,  8  Ves.  3H8  ;  Triiii/urr  v.  Ihii/nr,  !»  Ves.  20!>  :  .1/ 
zit's  V.  Ki'micdji,  23  (irant  3(50.  But  see  Jo.'^rjili  v.  ILat 
5  (irant  (53(^  and  l'op})bi<i  v.  .f(ixr])li,  1  (irunt,  K.  \-  A.  292); 
while  the  case  of  lii;iii<'//  v.  I'aticainff,  5  (Irant,  4114.  is  a 
clear  iii)plication  of  the  principle- 


I'll- 


nil. 


Stat  lit iir/i  jirorisiniis. 

The  following  are  the  second,  third,  and  fourth  sections 
of  liev.  Stat.  V.MU.  cap.  IKn  referrin;^'  to  the  rij^dit  of  the 
surety.  They  are  copied  from  the  Imperial  Act  (lH  iV  20 
Vic,  c.  97,  s.  5.) 


"  2.  Mvery  i)erson  who  Iteinj,'  surt'ty  for  the  deljt  or  (iuty 
of  another,  or  hein^'  liable  with  another  for  any  dcl)t  or 
duty,  pays  such  debt  or  performs  such  duty,  siinll  be  <  n- 
titled  to  have  assigned  to  him,  or  a  trustee  for  him.  tvcry 
judgment,  specialty,  or  other  security  which  is  held  by 
the  creditor  in  respect  of  such  debt  or  duty,  whether  such 
judgment,  specuilty  or  other  security  be  or  be   not  deemed 
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at  law  to  have  Imcii  Hutislu'd  In-  the  puyiiU'Ut  i>t'  the  dfltt, 
DV  the  jK  rt'oriuaiicc  of  the  duty,    lid  V..  c.  !'>.  s.  'J, 

";}.  S  icli  iK  rsoii  shall  la'  i-iititlcd  to  stand  in  tlir  phu'c  ot 
tlic  ercdit-'i,  and  to  use  alltlu'  rcnudics,  and,  it' need  lie  and 
on  projicr  indemnity,  to  use  the  nanu-  ot'tiio  creditor  inaiix 
action  o)-  other  procecdinj^  at  Law  or  in  l';<|iiity,  in  urderto 
olttain  from  the  i)rincipal  debtor,  or  any  co-surety,  co-con- 
tractor, or  co-debtor,  as  the  case  may  be.  indenniilication 
for  the  advances  ma(U'  and  loss  sustained  by  the  person 
who  has  so  paid  such  debt,  or  performed  su(di  duty;  and 
huidi  payment  or  ix-rfornumce  so  made  by  such  surety  shall 
not  be  pleadable  in  bar  of  any  action  or  other  proceeding 
l)y  liim.     2()  V.,  c.  15,  s.  ;}. 

"  l.  \o  co-surety,  co-contractor,  or  co-debtor  shall  be 
entitled  to  recover  from  any  other  co-surety,  co-contractoi-, 
or  co-debtor  by  the  means  aforesaid  more  than  tliejust 
proportion  to  wiiich  as  between  those  parties  themselves, 
such  last  mentioned  person  is  Justly  liable.  'H\  \'.,  e.  !.'). 
s.  !."■ 

In  cases  where  the  creditor  had  recovered  judj^nunt 
aj^ainst  the  debtor,  it  was  formerly  held  as  a  reason  against 
the  surety  taking  an  assignment  of  the  judgment  debt 
itself,  that  by  payment  of  the  debt  the  title  derived  und") 
the  assignmt'ut  had  become  extinguished  ;  and  that  wli(i\ 
the  surety  would  afterwards  sue  for  the  del)t,  the  princi- 
pal might  pleatl  such  payment  in  liar  of  the  action.  (U'ofi'- 
iniihiii  V.  SjitirLs,  2  Ves.  ol)!)  :  (juihihoii  v.  Stoti  ,  Ves.  381^ ; 
Coplx  V.  Mi<l<llrt,,ii,  1  T.  c\:  liuss.  L''i-li.  Jkit  now,  by  virtue 
of  the  above  sections,  the  surety  may  take  such  an  assign- 
nu'ut,  and  the  payment  by  him  to  the  creditor  cannot  be 
pleaded  against  him. 

The  necessity  (jf  suing  in  the  name  of  the  creditor  rel'erri'd 
to   in  the  third  section    will  not  now  likelv  arise,  as  the 
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iisslj^ncc  ol"  it  I'liosc  ill  iirtimi  iiiiiy  now  \>y  sec.  7.  sue  tin  if- 
(»ii  ill  liis  own  imnu'. 

Ilrlrnsjirrlicf  fjlfct  tij  llictir  «(,'(7/'J//-s. 

'I'licsr  sections  iipplv  to  ;i  coiitnict  ciitt  •.•'■(I  into  Ix'f'orc 
tlic  jiussin^Mtt' the  Act,  ])rovi(l('(l  !i  hrciicli  luis  ■iikcii  itlucc 
itiiil  [)iiyim'nt  lias  Itccn  niiulc  l»y  the  surety  ii:tev  the  piiss- 
in.u of  the  Act.  [!><  |['o///.  v.  Limlsrll,  I.,  K..  r»  K(). '2(i'.»  : 
Lorl.lhirt  V.  lirill/i,  1  Do.  \-  (1.  J.,  Kill. 

( 'iidildf  hi  (liri    lull  hi'iii'/it  nt  srcitritii'-s  hi  Siiri'tii. 

I'he  civditov  is  i)oun(l  to  ;^ive  to  the  surety  the  Ijelielit  of 
every  security  which  lie  holds  at  the  time  of  the  contract, 
and  is  not,  in  equity,  alloweil  in  any  way  to  vary  the  posi- 
tion of  the  surety  with  reference  to  these  securities, 
{Pnirl  V.  Ih'dcdii,  2-1  Ik'av.  IHO)  ;  and  every  security  whii-h 
the  creditor  has  the  henetit  of  at  tiie  time  of  the  contract 
of  suretyship  is  entered  into,  is  sujiposed  to  he  made  known 
totlieburety  atthetimeof  his  entt'rinff  intotheohlii,'ation  ;  and 
if.  throuffli  any  iu'<j;k'et  on  the  part  of  the  creditor,  he  is  de- 
prived of  the  benelit  of  them,  or  is  [)ut  into  a  different  posi- 
tion from  that  wiiich  he  was  in  at  the  time  the  contract 
was  entered  into,  he  is  dischar<j;ed,  iXfirtnn  \.  Cjiarltni,,  10 
Ha.  (J50  ;  S7/v/////<'  v.  /'V-o/.-x,  -4  ({itK  412  ;  Uliitiinj  v.  llnrl.r, 
L.  11. ,  10  K(|.  o;i9:  I['/////v.  ./<,//.  L.  U..  7  ().  P>.  7rA\.) 

Snrrli/  ))tiist  puji  (li'ht   hcj'iirr    lifiiHi   rntitlid  hi    (d^Hiipiiin'iit  af 

■nfciirilii's. 

The  surety  is  not  entitled  to  com[)el  an  assignment  of 
the  securities  unless  he  has  paid  the  debt  in  full.  [Einirt 
\.  Li(tt(i,  4  Mac(p,  JI.  Jj.  JIH;]  ;  sec  also  Mr[,<;iii  v.  ■}'>u,>;.  -l. 
L.  J.,  X.  S.  ^Olii.  However,  as  between  a  surety  and  the 
principal  for  wliom  he  has  become  responsible  the  surety 
can  in  equity  compel  tiie  principal  to  pay   tlie  deiit  or  dis- 
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char<,'('  till'  (»l»li^,')iti<m  for  wliii-li  tlu'  Hiirctv  Ikih  lu'cmnf 
rcHpoiiKiltlc.  witliout  the  liitttT  lirst  doiiiK  so.  'l\i(vr  v.  .S7. 
,ln}n,,  10  (ir.  Hf)  ;   l'iti,>u  v.  \\'\U«x,  8  dr.,  'llt'l.) 

i'rojiiirtiiin Jnr  irliich  xitiihj  imi  iiil'nrrijuihiiiniit  nr  Hii-nrl- 

tilS. 

By  the  fourth  woctiou,  above  (inotcd.  it  will  he  sci'ii  tlint  a 
t'O-Hurcty,  co-t'oiitractor,  orco-dchtorciiiiuot  recover  "more 
tlian  the  just  iirojxtrtioii"  to  which  he  is  entitled  as  hetweeii 
liims* '.f  and  his  co-surety,  co-contractor,  or  co-delttor. 
Thus,  wiicrc  a  judj^'iiient  was  recovered  a^'ainst  two  defen- 
dants, (t.  and  S.,  two  partners,  the  defendant  (i.  paid  the 
jud^'ment,  and  then  issued  execution  a^niinst  S,  on  the 
jud^nnent  for  half  the  amount.  It  ii[)pears.  however,  that 
the  partnershii)  jilVairs  were  unsettk'd.  and  that  an  awnrd 
had  been  made  in  favor  of  S.,  the  validity  of  which  was 
dis[)uted  l)y  (1.  It  ^vas  held  that  the  execution  was  im- 
properly issued,  and  it  was  set  aside,  (ialt.  .1.,  in  chdiverin^ 
judgment,  said :  "  It  appears  to  me  that  the  provisions  of 
this  Statute  Were  not  intended  to  emhriici'  the  case  of  [lart- 
ners,  so  as  to  enable  one  partner,  without  relV-rence  to  the 
state  of  the  partm-rship  accounts,  to  enforce  payment  by 
his  partner  of  one  half  of  a  i)artnership  debt  paid  by  him." 
Srrii)fiirr  v.  (ninloii  rl  <il.,  7  P.  Ii..  Kil  :  see  also  /^*^^^■  v, 
/..v(.s/.  ,i  ,([.,  30  U,  C.  1!.,  +70.) 

A  surety  for  part  of  a  (hbt  is  not  entitled  to  the  benetit 
of  a  security  {^iven  by  the  (h-btor  to  the  creditor  at  a  dif- 
ferent time  for  another  part  of  the  debt.  (  W'ailf  v.  Cooper, 
'1  Sim.  155). 

A.Hsif/nmcnt  of  ji«hii>h'iit  iiuist  he  nntili'  hijore  Kurdij  citii  <n- 

force  siinic. 

A  surety  cannot,  without  a  plaintiti"s  consent,  enforce  a 
judf;;ment   against  a  eo-(h'fendant   of  the  suretv  ;   he   nuist 
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ttl>tiiin  an  asHii^uincnt  of  tin-  jiiil^,'int'iit,  i  /^»/^v  v.  I.innk  it  nl.. 
Mill'.  ('.  II..  I7('ti.  liiit  tlif  alist'iici'  of  a  formal  assij,'n- 
Mu  lit  will  not  prt'Viiit  a  siu'cty  from  (•iiforcinj,'  a  rniicily 
isiiili  a-<  a  sct-otV,)  uliicji  lie  woiilil  liavi'  if  an  assii^nment 
hail  liom  cxci'utfd.  [I'liichistir  v.  (hinlnit  it  oL,  t  I*.  |{., 
'.»2i. 

Siirrtii  ■•<  fur  ( 'nrpitnitinHx. 

\\  here  a  miiiiirijiiil  coritoratioii  li;i\iiiu  a  dtlit  to  \>h\ 
which  it  is  to  their  ailvaiita'^'c  to  dischar;^*'  immciliatt'ly, 
rai^t  i|  iiioiifv  iipoii  nil  iiccomoilation  iiotr  of  an  individual, 
and  applicij  the  mom  v  in  payinont  of  the  dcht.  promising', 
hy  ;i  vcsohitioii  of  thr  coimcil.  to  protcft  the  note,  or  to  rc- 
p;i'  .  relief  was  ni\eii  a<^ainst  the  corporition  upon  a  hreiKJi 
t>f  the  proinisi'.  And  if  tiie  corpctratioii  could  lia\e  heiii 
rompelled  to  pay  the  dei)t.  the  person  so  crivin.u  his  note 
will  he  entitK'd  to  stand  in  the  place  of  the  cori)oration 
creditor.  >  Ihinilnnii  v.  I'lti'rhum,  8  (Irant,  iW)(\.)  As  to  co- 
sureties to  the  i-rown,  SDL-  Riiilun  v.  Litml,  'A  V .  (,',  K., 
-77.1 

Jiii'ixillitiiiii  iiml  inctlioil  III  I'liliintiiii  uxHiiimni'nf. 


11- 


\vi'  a 
iiist 


A  court  of  common  law.  under  its  summary  jurisdiction 
hy  motion,  has  no  power  to  eiiforco  an  assij^mnicnt  of 
security,  in  favor  of  a  surety  or  a  co-did'eiuhmt,  {('mtrn  v. 
(i'lssiifr,  lij  U.  C\  ('.  I*.,  liO.)  The  pro[>er  method  is  hy 
liliiiL;  a  i)ill  in  ciianct'ry.  to  which  the  dehtor  is  a  necessaiy 
party,  [('orLluini  v.  < lillrspir,  11  (Irant.  It)');  see  also  Mi- 
(^hh■^itl■n  V.  ]l'ii(tir,  10  (irant  -l(»4i.  A  court  of  eipiity  will 
not  1,'rant  the  assi^'iimcnt  of  a  seciii-ity  hy  tlie  creijitor  to 
the  >urety,  unless  the  court  is  "I'  wpinion  that  tin  a>si^ni- 
uu'Ut  can  he  made  availahle  hy  the  surety.  ( />o/r/*///<// //  \. 
/).'.,//,'.  -J  Y.  \-  {'..  U>-').  I'lider  the  rule  in  eipiity  as  it 
e\;.~ted  i)efoi'e  tile  Statute,  as  explained   in  the  l)L\L,dnn;:i>; 
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of  this  cliiiptcr,  ;mi  iissisnincnt  of  u  judf^mcnt  by  tlir  cicdi- 
tor  ii^'iiiiist  the  principal  (lel)tor,  could  not  Ix'  made  avail- 
able, but  now  it  is  so,  and  it  is  difficult  to  sih'  in  what 
other  way  an  assignment  security  could  not  be  available 
to  the  surety. 

Stntiiti'  dJ   LiiiiihiticHs. 

'Hie  assi<^nnient  ol  a  judgment  to  a  trustee  f(»r  one  of 
the  defenda.nts  who  had  paid  the  debt,  such  defendant 
being  the  surety  for  another  defendant,  was  viilid.  notwitli- 
standing  it  w'as  made  six  years  after  such  paynunt.  and 
when  the  surety's  direct  cause  of  action  against  tlu'  ];ain- 
cipal  del)tor  had  been  barred  l)y  the  Statute  of  Limitations. 
{Smith  V.  Jinni  rt  aL,  83  U.  f^'.  ('.  V.  (180. 


'~^(e-^.t3^^- 
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MAINTENANCE  AND  CHA:\I1'KI;TV 


Maintenance      in      assignments      of       Rules  cf  nuiiiitLnanee  reliitini,  to  At- 

Glioses  in  Actions.  turnevs. 

Definition, 
fllustnitioiis. 


K.xeeptiiins  to  la;c  of  inaintinanec. 
Relationship, 


Tt'ansfcy  of  nicv  yi"ht  of  suit  void.        d  ,  i      i  .    ■  ■   ,        ,  ■     ,i         i 

J       J  f^        J  I'avty   having  an  nitevesl  in  the  siib- 

Ihit  such  trans f CI'  valid  ^nhcii   inei-  ';    ,        ',, 

,,,,•,,         ■  liel  inatti  r. 

dental  to  another  rirjit. 

Contracts  made  in  foreign  country.  ^'"''''''  ''"•'''''^'  ''■'"''''  maiiit,  nance  does 

\oininal  litigant   under  direction  of  "^^  "PP')'- 

others.  On  vhat  grounds  contracts  of  main- 
Maintenance  n  ground  for  action  on  tenancc  are  set  aside. 

the   case. 

Mniiifi'ii, litre    ill  (Ix.iiiiiiiHiiil    nfClinxi'x    hi     .[ctioii. 

It  is  cliic'ily  in  cDnuection  witli  tlic  assi^iiintiit  of  clniscs 
in  action,  tliii>  i\\v  courts  avo  callod  u])(iii  todcjil  with  iii.iiu- 
tt'nance  and  clianqxTty.  I.,  .t'cd,  as  will  !)•■  seen  liy  \\t- 
t'orencc  to  tlic  words  of  Lord  Coke,  (juoic^d  in  the  intro- 
ductory chapter  of  this  manual,  it  was  on  tlu'  }j;round  that 
<in}i  assignment  of  a  chose  in  action  was  in  itself  considered 
maintt'uance,  that  such  assignments  were  looked  upon 
hy  the  law  in  ancient  times,  with  disfiivor. 

1  )i'lillilin)i. 

Maintenance,  as  understood  witli  ret'evciici  tnii  court  of 
justice,  is  deiini'd  hy  a  standard  authority,  to  he.  where  oiu' 
otliciously  intermeddles  in  a  suit  depeudini;'  in  ;iny  su(di 
court  whiidi  in  no  way  helonj^s  to  him  hy  jis^i^tini;'  cither 
jiarty  with   money  or  othei'wise  ir.  the  prosecution  oi'   de- 
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fence  of  iiny  such  suit.  When  this  is  done  without  any 
ii}j;i'eenient  to  have  part  of  the  thing  in  suit,  this  generally 
goes  under  the  connnon  name  of  Maintenance,  us  <lis- 
tinguished  from  Chaui2)erty,  which  is  a  species  of  main- 
tenance Champerty  is  where  one  intermeddles  in  a  suit, 
to  have  part  of  the  thing  in  suit.  (See  Hawk  P.  C.  tit. 
Maintenance,  c.  27,  ss.  '2  I'v:  13.     See  also  Tapp  ,  j)}).  1!),2(M. 

IHuatrdliDiis. 

Where  navy  agents  liad,  during  the  pendency  of  a  suit 
in  the  Admiralty  Court,  as  to  the  claim  nf  certain  \)vi/.v- 
money,  entered  into  an  agreement  with  the  representatives 
of  one  of  the  captors  to  indemnify  them  from  the  costs  of 
any  proceedings  touching  such  prize-money,  if  such  prize- 
money  should  not  l)e  received ;  one  fifth  of  all  sums  to  he 
rec()\ert'd,  heing  assigned  hy  such  re])resentatives  to  the 
said  agents;  the  ^Faster  of  the  iiolls  (Sir  W.  (iranti  e\- 
])ressrd  his  clear  o[»inion,  that  the  agrei'inent  was  void 
fi'om  tlie  heginning,  as  amounting  to  that  species  of  niain- 
leiiance  whicli  is  called  chanipei'ty  :  viz..  the  unlawful 
maint'.'iianee  of  a  suit  in  consideration  of  a  hargain  for  part 
of  the  thing,  or  some  profit  out  of  it.  {Sicrcns  v.  BarficdU 
15  Ves.  13!)). 


So.  where  al)ill  was  filed  ^iraying  for  a  discovery  whetlu'r 
till'  i)laintifl"s  were  not  employed  by  one  of  the  defen- 
dants (the  Duice  of  Portland,)  as  solicitors  to  })resent  and 
prosecute  a  petition  on  l)elialf  of  the  other  defenchint,  Mr. 
Tiernry.  comijlaining  of  tlir  return  of  a  uH'mher  of  parlia- 
ment, and  praying  that  Mr.  '1  ierney  might  he  declared 
dulv  t  Ifcted,  iiord  ijoughhoroiigh,  C.,  allowed  a  demurrer 
to  the  liill,  on  the  ground  that  the  di; covery  sought  was  of 
eircumstances,  which,  if  admitted,  would  clearly  siibjec; 
the  dcfnidants  to  the  penalties  against  maintenance,  which 
he  olisrrved  Wert'  applicahle  to  maintenance  of  any  kind  of 
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Hints,  whctlior  at  common  law  or  otherwise.     (U'cUix  v   ///,■ 
J>iihr  of  PorthnuJ,  ;}  Ves..   104.) 


Again,  wliere  an  a-rocment  was  made  to  give  lialf  of  the 
suhj.rt  matter  to   he  ohtain.,1  in  th..  <-ontestation  of  a  will 
It    was    Ju.hl    that    sucli    an    a.^avenicnt    was    ehami.erlv' 
illutU'ji  V.  llulJqi,  h.   ]{.,  8  g.  ]].,  11-J.) 

Inacaseinourown  reports  tlie  phnntilf  purchased  land 
trom  a  party  not  m  possession,  and  for  l^ss  than  one  sixth 
Its  vahie  ;  the  vendor,  too,  did  not  pret.nd  to  he  tlie  owner 
of  t  ns   and.    Tlie  defendant,  who  was  in  possession  elaimed 
to   ho  the  owner  through  the  same  partv  from  whom  thr 
plaintiff  hought  for  the  trilling  sum  ahove  mentioned  •  hut 
i)y  a  mutual  mistake  on  the  part  of  the  defendant  and  this 
vendor,    a    misdescription    of  the    land  was  made  an.l  the 
parcel  of  land  in  .piestion    whieh  was    intended   to   he  in- 
cluded,   was    mnitted.      The  plaintitf    knowing   that  de- 
fendant Wiis  HI  possession,  proposed  to  tlu'  v.ndor  for  the 
purchase  of  his  right  to  this  piece  of  land,  and  also  a-reed 
to  nulemnify  him  against  any  costs  of  suit  in  the  matter 
It  was  held  that  this  contract  savored  of  ehamp,«rtv  an.l 
maintenance,  and  was  not  that  honest  Inwa  ,uh-   ].urehase 
which  the  Registry  law  was  intende.l  to  prot(^ct.     ( in>,lr  y 
Setf,r>n!,fo»,    V.)    (U'ant.  512.)     For    other   instance's    of 
champerty  an.l  maintenance  hoth  in  rrgar.l  to    choses   in 
action    and  .)ther  matters,  see  the  foll.)wing  cases    {,S7,v/n- 
i'olnw    V.    IfarK  iJep.  t..   Finch,  117;    I'n>nly.   K^rlrs    2 
Atk.,    224:  Stravlian   v.  JinoHh-r,  1  Fden.,  ;503  ;    J(W/'v 
J>o,nu's,  18  Ves..  120  :   n,mw,t„n  v.  Lnnn,  2  .AI.  .V  K    500  • 
■f<nu-s    V.    Thoma.,  2    Y.  c^-  C,  ios :    l'i,,:,n,    v.    li,nihr^ 
Ireem.  70,  81  :  Spn/r  v.  iWtn;  7  V..  .;■  J>..,  58:  St.ndn,  y 
Jo»es,  5  M.  A-  P..  207,  7   Ihng,  3(.0  ;    /.',v/..//.v.  Spn,-,  21 
1^.  d.  Ch..  (;;);{:  /.;„,•/,.  y.    //npimnd,  o  i\]i    \   s    '^r»n  ■ 
Miic/iall  y.  Jhnih,  10  (irant,  25.) 

C.A. 
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Transfer  of  mere  right  of  suif  void. 

A  bare  right  to  file  a  bill  in  equity  to  set  aside  a  transac- 
tion which  according  to  the  doctrines  of  equity  is  lial)le  to 
bo  rescinded  on  the  ground  of  fraud,  cannot  be  assigned. 
(/Vos.svr  V.  Edmonds,  1  Y.  k  C.  Ex.  -IRl.)  This  is,  as  ap- 
pears from  the  cases,  a  well  settled  doctrine,  as  far  as 
relates  to  assignments  inter  riros,  but  such  a  right  may  1)0 
devised  both  under  the  Wills  Act,  (Re\.  Stat.  Out.,  ciip.  lOO, 
sec.  10,)  and  l)y  virtue  of  decisions  prior  to  the  passing  of 
tiie  Act,  indeed  tlio  Act  in  this,  as  in  many  other  respects, 
is  only  declaratory  of  the  law.  (See  (ircslcy  v.  Moiislii/,  4 
DeG.  &  d.,  78;  Slump  \.  (hihtf,  2  DeG.  .I'  -T.,  Cii:} :  T/,- 
piufiton  V.  Cidlrn,  2  D.  c^-  W.,  184. 

Btit  snrh  trdiis/cr  ralid  ichrn  incidfiitdl  to  c.nollicr  riiilit. 

With  regard  also  to  assignments  inter  riro!^,  which  are 
of  mere  rights  of  suit,  if  these  rights  are  incidental  to  other 
rights,  such  assignments  are  valid.  An  assignee  of  a  debt 
received  a  covenant  from  the  assignor  that  the  debt  was  still 
subsisting,  not  knowing,  as  the  fact  happened  to  be,  that  the 
debt  had  been  actually  paid.  He  then,  in  turn,  assigned  all 
liis  right,  title  and  interest,  in  and  to  such  debt  to  another 
[)arty  ;  it  was  decidt'd  that  this  second  assignee  was  en- 
titled to  sue  on  the  covenant  made  by  the  ih'st  assignor  ; 
and  it  was  also  held  that  this  did  not  amount  to  champerty 
or  maintenance,  as  the  second  assignor  and  assignee  res- 
pectively professed  to  sell  and  l)uy  the  deVit,  and  they  both 
believed  that  tlu'y  had  the  title  and  interest  in  the  subject 
of  the  assignment,  the  transfer  of  the  debt  being  the  prin- 
cipal subject  of  transfer,  and  the  right  of  suit  for  breach 
of  covenant  being  incidental  to  it  only.  {(Jole  v.  Hun  I:  oj 
Montreal,  39  U.  ('.  II.,  54).  As  remarked  by  Wilson,  .1., 
at  page  (U),  if  a  l)ank  "had  assigned  lifty  shares  of  their 
stock,  wdiich  they  would  be  at  li])erty  to  hold,  and  they  had 
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no  such  stock,  and  (•ov..iiimt.(l  tor  title  to  it,  ihvy  could 
not  assert  in  Court  to  an  action  l.v  tlicir  assi^nico  for 
breach  of  covenant  that  they  lia.l  no  such  stock,  ami  that 
the  covenant  ^vaH  therefore  void.  And  that  which  they 
could  not  do  at  the  suit  of  their  innnediate  assignee,  they 
cannot  do  at  t]i(>  suit  of  a  more  remote  assionce,  so  long  as 
the  subject  matter— if  existing  or  subsisting  in  tact— is 
capable  of  being  assigne.l  as  lands  always  were,  and  as 
choses  in  action  are  now  by  virtue  of  the  Statute.'"  (Sec 
also  post  "  Party  having  an  interest  in  the  subject  matter" 
in  this  cliapter. 


nil 


fruiix  iiiiii/c  ill   /■'(irriiiii    ( 


'iiinifri/. 


As  a  gem.ral  rule,  a  contract  will  not  be  enforced  uidess  it 
IS  valid  by  the  law  both  of  the  country  in  which  it  was  made 
and  of  that  in  which  it  is  sought  to  be  enforced,  so  that  if 
it  IS  void  according  to  the  policy  of  the  law  of  i.itluT  country 
it  will  be  voided  altogether.      Thus,  if  an  agreem..nt  to  be 
carried  into  effect  in  England,  which,  if  made  in  England, 
would  have  l)een  void  on  the  ground  of  charapertv,  was  held 
to  be  not  the  less  void  because  made  in  the  foreign  country 
where  such  contract  would  be  legal,     {(h-rll  v    r.^ru   IG  (' 
B.  N.  S..  73).  ' 

Xnmhiiil  Ji(i<i,n,f  undn-  (Jirrrtion  of  others. 

A  shareholder  i)urchasing  shares  in  order  to  file  a  bill,  is 
not  guilty  of  maintenance,  but  he  nnist  not  be  a  more 
nomiuiil  instrument  in  the  hands  of  others;  thus,  where  the 
plaintiff' admitted  that  he  was  suing  by  the  dinrtion  of  a 
rival  company  and  in  order  to  protect  their  interests,  his 
bill  was  dismissed  on  the  ground  of  maintenance. 
Forrst  V.  Mfnirln'sfcr,  ,fr.  Ry.  Co.,  0  W.  jj..   8iy)_ 

MaintriHinrc  a  rfroinidfor  actum  on  tin'  rasr. 
Besides  vitiating  contracts  in  which  they  are  found  to 


110 


CHOSKS    IN    ACTION. 


enter,  chainporty  or  iiiaiiiteiuinco  will  also  at  (•onnnoii  law 
furniKli  ground  for  an  action  on  the  case  by  the  pcsrson  in- 
jured hy  the  liti*;ati()n  set  on  foot  by  themaintaincir.  Thus, 
where  A,  insti^'atcd  J5, a  panper, to  brinjf  suit  without  reason- 
able cause  against  (J.  it  was  held  that  C  was  entitled  to  w- 
cover  against  A,  the  measure  of  damages  l)eing  the  costs 
and  expenses  incurred  l)yC,in  defending  the  action  brought 
by  B.  il'rrlirll  V.  ]\'at>i(>n,  H  M.  S:  W.,  ODD  ;  l)ut  see  Cntten-l 
\.  Jones,  11  C.  B.,  713,  and  IlamVooindrCitonthiowdinwh'r 
Canto  Mool.rrjn',  L.  \l.  -2  App.,  IHC). 

liuli'-s  (if  Miiintrn(ini-i'  ri'liiliiHi  In  Altar n>'ii-<. 


Attorneys  are  s])eeially  prohibltiMl  by  Stat.  Westm.  2  c, 
•It)  a,  from  purchasing  the  su])ject  matter  of  suits  during  liti- 
gation, and  no  consideration  of  kindred  or  atlinity  will  ex- 
cuse them,  in  lIxJlx.  Unlht,  (ICox,  IW),  Lord  Thur- 
low  stated  the  law  to  be  clear,  that  "no  attorney  can  be 
permitted  to  l)uy  in  things  in  course  of  litigation,  of  which 
litigation  he  has  the  management.  This  the  policy  of 
justice  will  not  endorst-."'  Tliis  rule  applies  to  attorney 
managing  suit,  although  not  attorney  on  the  record.  (Simp- 
son V.  Lamb,  7  E.  &  1'..  84,  5  \V.  It.,  227j. 

An  agreement  to  prosecute  claim,  and,  incase,  of  success, 
to  receive  part  of  sum  recovered,  and  nothing  for  costs  in 
the  event  of  failure,  is  substantially  ('hami)erty.  [Hilton 
V.  ]Voo(l>i,  L.  11.,  4  Kcp,  482);  but  if  the  work  is  done  and 
the  client  r(;ceives  the  benelit  of  it,  the  solicitor  will  be  en- 
titled to  his  costs  as  between  solicitor  and  client.  (Orell 
V.  Levi/,  1()  ('.  B-  N.  S.,  1'^  ;  and  the  rule  that  such  a 
transaction  is  champerty  does  not  apply  to  purchase  by 
o'*-oi.iiey  from  his  client's  co-plaintitror  co-defendant,  claim- 
j'"  '.ly  same  title  as  attorney's  owu  client,  for  an  attorney 
'  purchase  what  anyone  else  may  purchase,  unless  it  be 
Trom  his  own  client-  (Kniiihty.  BoH-yer,'!  I)e(i.  &  J.,  421,  4 
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•Tm-.  N.S  ;„  ill ;  ,„Ml  tl„,  n,i<.  ,l„osm,t  cxteml  to  a  morfRaRC  c! 
tl.o  cl.ont  H  „«-„  i„„„,.st  in  tl„.  suhj„..t  .nut..,-,  a,„l  In \.. 
«.gnmont  of  ,   aftov  v.^vliet  and  l.ofo.o  ju.lR.nont  t„  th,.  at- 

HI!),  7  1J.  (  .  I,.  .(.,  (I.  s.,  p.  23). 

AlthouKl,  at  „„,.  timo  ,vl,at  is  n,nv  a  c„n„n„n  practice 
tl.at  of  an  attorn,,,-  laying  oatl.is  o„„  ,non«-  for  !,is  .iln 
■11   a  sint  «as  .-onsiderod  ill,..,,!,  y.-t  it  is  n'.nv  K,.t(l,-,I  that 

cute  m  doA.n.l  an  ar-ta.n  in  l|„.  ,„„rt  wlun-ei, „  „„  »!. 

1"  vod  a  tonu.y,  n,  l,..l,alf  ofanyon,.  by  whom  hois  spociall  v 
rtanrod,  and  that  he  n,ay  assist  his  client  hv  lavin  -  ut 
h,s  own  money  for  tin,,  to  he  r,„aid  aRain,  an.l  also"n>a  ■ 
maintam  an  action  against  hiu,  lor  the  same,  i.y  virtue  n! 
™eh  retainer  ,vitl,o,,t  any  special  promise.  ■  (Hawl,..  P 
(.,  Vol.  1    .1(1..)     ,\n  attorney   may  also  agree  to  take  a 

xeds,,m.nfn,lofa,lco.sts,,„,n.inRacas:,oac^^^^^^^^^^^^ 
s.o.,,  and  If  he  asree  to  con.h.et  a  suit  on  t,.rms  of  receiving 
ouly  costs  out  of  pool<et,  in  case  of  uou-suce..ss  ,wi  1  o  ,1 
««.-een,R  for  portion   of  suhject   matt.a-  of  sui,  in    a 

Hncee.,s  )  such  agreemeut  is  valid,  „v  ,r/,„e ,„,  „  ,,,1 

140;    //,„■„,/,,,  V.  ,l/«r/„r.<„«,  ,'i  (J.  ,\:  !■..  :;4i  , 

There   appears   to  he  m,  ol.jVctio,,  to  the  l,gali,v  „f  „n 
0  f  e,  hat  the  former  uould  accept  a  certain  salarv,  in  Ihu 

i.nsaetcd  hy  nun  lor  the  company,  as  such  attornev  and 
sohcrtor;  an.l  for  such  salary  «o„id  advise  and  a,.,  l/.r  h  ' 
«aul  company  on  all  occasions,  in  all  matters   connected 

Hth   the  said   c„,npany,    „/„.  ,„■„,,.,,„„„    .,,  ,,,,,;,,„,,.„    ,„. 
■™.^-,  the  preparation  of  honds,  or  otlua-  securities  for  ad 
v-ees  hy  the  .said  eon.pany,  and  money  dishurse.n  :,^st 
the  attorne.v  he.ng  excepted,  a„,l  the  attornev  hcing  all.™- 
m  respect  of  such  matters  to  n.akethe  usualrvgul,;      ^e 


118 


CIlOSKS     IN     ACTION. 


of  an  iitlonicy  iiiid  solicilor.)  But  it  iiiiiv  be  doubted  if  the 
exception,  so  fur  us  it  relates  to  the  prosecution  and  de- 
fence of  suits,  liad  iu)t  been  introduced,  whether  sucli  ar- 
i'an,c;euu'nt  would  havt'  been  elear  from  maintenance. 
(Ta])}).  p.  i)7,  see  Khliiimt  v.  Kmincna,  i\  ('.  I>.,  IGO;  I'nirici' 
v.  I'lirhcr,  l'"iiu;h,  7"),  ami  Mil'^nnn  v.  Corhrdiic,  10  Law 
Times,  37.) 

■     I'!.rcfjiliiiiis  to  hue  d' Miiint(')l(UiC('. 

Tliere  an;  certain  general  exceptions  which  make  nuitters 
lotherwisi!  within  tlie  law  ai,'ainst  maintenance!)  free  from 
tlie  ol)jectioii.      Chief  anion,L,'  tlieso  is   that  of  rcdationship. 


lu'liilionship. 

It  has  been  held  that  near  rehitives  have  .uich  an  interest 
in  suits  that  they  m;i,y  validly  interfere  in  tluun ;  the 
objection  of  maintenance,  therefore,  does  not  a})ply  to 
personsstanding  in  the  relation  of  parent  and  child,  husband 
and  wife ;  and  a  master  may  even  assist  his  servant  in  liti;^^'l- 
tion.  Hut  such  a  relationship  as  that  of  a  cousin,  is  not 
suiVu'ient  to  come  within  this  exception.  (See  Jlawk.  P.  C, 
8th  ed.  l^H  ;  Burke  \.  (irmi,  "2.  J>.  \-  ii.,  r)17  ;  Moore  v. 
r.-^hrr,  7  Sim.,  88;);  /'(■/•.s'.stc  v.  J'erascc,  7  CI.  ^V-  Fin.,  279; 
Jliitlrii  V.    Ihifir,/,    L.    K.,    H   Q.  r..,112.) 

I'drlji  li'triiiji  tin  iiiteref^l  hi   tin'  siihji'ct  imittrr. 

AVliere  a  i)arty  has  an  interest  in  the  thing  in  dispute,  or 
has  a  fair  and  reasonable  ground  for  believing  that  he  has 
rights  in  common  with  the  parties  to  the  suit,  he  may  then 
lawfully,  assist  in  either  the  maintemmce  or  defence  of 
bUcIi  rights.)  Fimloii  v.  Parker,  11  M.  v'»i:  \V.,  G75  ;  Hunter 
Daniel,  4  11a.,  4-20.)  WiU'uiniHon  \.  llenlnj^  G  liing., '^29. 
A  more  rigid  rule  prevailed  formerly,  even  while  the 
assignment  of     choses  in     action    was    recognized,    but 
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the  rule  ill  in()(]ci-n  cases  is  well  expressed  i.v  I,„nl  Ihivr/.r 
in  Fimlnn  v.  ParLrr,  (11  M.  .^-  W..  r^l'K)  '•Ti.e  s..l<.  .,ues- 
tiou"  he  siiid  duvin«  tlie  iir^nimoiit  of  the  case  "  is,  liuve 
tile  parties  an  interest,  or  do  tliey  heliev,.  tliev  liav( 
interest  in  tlie  action  :'" 


■  e   lui 


In  ;i  very  recent  case  in  „ur  u^^n  Cliancerv  lieports 
{Mobrrh/  V.  IlraoLs,  '27  Cirant,  270),  a  valuator  i)f  a  loan 
company  relied  on  the  representations  made  hy  one  W.  J5. 
that  lie,  \V.  I!..  j,;id  conveyed  certain  properties  to  his 
"•■phew,  K.  I!.,  and  that  K.  H.  wished  to  l.orrow  sl.doo  o,, 
certain  property,  worth  $2,170  as  fraudulentlv  assert..!  hy 
W.  1).,  whereas,  it  api-eared  that  the  land,  was  worth,  at 
the  most,  only  ,'51,;}U0,  and  that  the  loan  was  actually  tor 
the  l)eneiit  of  W.  J3.,  the  conveyance  to  K.  I!,  hein^^r '„i,iv 
pint  of  a  scheme  to  raise  the  money  ;  the  loan  compa"ny,  ou 
till'  faith  (.f  the  valnator's  ai)praisement.  founded  on"  the 
representations  of  W.  ]].,  advanced  $1 ,000  on  the  property  ; 
"" "    ''         "    sold  for  onlv  $800,  luirt- 


ly  on  cash  and  partly  on  credit.     The  valuator,   (the  pi 


tiff,  f'o'liiKi  tlidt    A 


:iiii- 


'ii'  iC'i!^-  liiijili'  to  th 


(■()m}i<nij/,  settled   with 


them  for  the  l)al 

mentofthe  mort^rau,,;   if  ^vas  held  that  althoiudi   W.  \] 


mcediie  them,  (S170),  and  tool 


kan  assi'm- 


liahilit 


y  arose  out  of  a  tort,  it  w; 


tl: 


suhject  matter  of  tl 


s  assignahle  in  e(piitv,  on 


e  j,n-ound,  that  where  a   party  lias   an  interest 


in    the 


le  assi,irnnient.  or  l)eliev(>s  that  he  / 


>/('ha.ssuc]ian  interest,  the  doclrine  of  maint 
notapiily,  and  that  the  jjlaintilT 


lOlhl 

eiiance   does 


matter  in  (piestion.    "  lie  was  himself  said  i'roudfoot.  V 
"liahle  for  the  etfect  of  h 


was  not  a  straiii/er  to  Ih 


C 


sufiicient,  he  Indieved  himself  1 


s  misrepresentations,  or,  what  i^ 


iahle  for  it. 


Iho  case  ol  Coir  v.  Bank  of  Montreal,  citi'd  on  a  previous 
page,  is  in  point  with  this  case.  (See  also  Ilill  v.  Ihnilr  L 
li.,  A  E<p,  2*J0).  ■     ' 
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A  ri^'lit  to  rcscMiul  I'miKl  may  pass  to  an  assif^'iioc  of  a 
contract,  if  at  the  time  of  the  assif^iimeiit  the  fraud  is  un- 
known.    (W'ilsnii  V.  Slinrt,{\  Hare,  ;}(>♦)). 

Ofhrr  nitm  irli'Ti'  Mii>nli'imnci'  ilof^t  not  uppln. 

The  hist  cited  cases  show  that  it  is  not  every  transfer  of 
the  snl)ject  matter  of  pendin.t^'  Hti^'ation  whicli  will  he  con- 
sidered maintenance.  it  is  hard  to  point  out  clearly  the 
horder  line  between  wliat  is  maintenance  and  wliat  is  not. 
Like  the  doiiniticni  of  fraud  in  ocpiity,  no  ^eni^ral  deiinition 
can  he  framed,  and,  perhaps,  for  reasons  simila'"  in  Ixitli 
instances,  will  newr  he  authoritatively  attem[)ted.  As  said 
hy  Jjord  Ivingsdown  in  Fi.^licr  v.  Xaichrr,  ('2  Law  Timesi 
N.  S.,  94),  a  transaction  that  will  amount  to  maintenance 
"must  he  soniethin<;  aj^ainst  j,'ood  policy  and  justice,  some- 
tliin<^' tendinis'  to  promote  unnecessary  litij^'ation,  sometliing 
that,  in  a  lei^'al  sense, is  immoral, and  to  the  constitution  of 
which,  a  l)ad  motive,  in  the  same  sense,  is  necessary.  It 
was  necessary,  tlu-refore  to  look  to  the  substance  of  the 
transaction,  and  not  merely  to  the  lanfi;ua;^fe  of  the  instru- 
ments." 

It  was  at  one  time  considered  that  a  contract  of  indem- 
nity a.i^ainst  costs  by  the  assi^niee  of  a  (diose  in  action  in 
favor  of  the  assignor  constituted  maintenance,  but  this  is 
not  now  the  rule.  [Hurntviton  v.  Lonn,  2  M.  cS:  K.,  5i)0). 
So  with  the  contract  (under  the  law  as  it  formerly  existed), 
on  the  part  of  the  assignor  alhnving  the  assignee  to  use 
his  name  in  bringing  the  action;  it  was  held  tluit  this  was 
maintenance,  but  later  decisions  overruled  this  strange 
doctrine.  (See  Wood  v.  Griffith,  1  Swanst,  55).  In- 
deed, as  pointed  out  by  Lordl'jldon,  in  this  case  such  con- 
tracts were  necessarily  implied  when  they  were  not  ex- 
pressed. "A  person  claiming  under  tiiat  contract  "  he  says, 
"becomes  in  equity  a  trustee  for  the  persons  with  whom  he 
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nftorwanlH  contracts;  witliout  euteriuK  i»l"  anv  covoiiantH 
for  that  purpose,  they  arc  obliged  to  iiKkiunitV  liim  fmm 
the  consequences  of  all  acts  whicl.  he  umst"  cx.HMite  for 
their  heiu.fit :  and  a  curt  of  (.(,uity  not  only  allows,  hut 
actually  compels  him  to  permit  thnn  to  use  his  name  iu 
all  proceedings  for  ohtaiuin- the  Innelit  of  their  contract." 

Although  an  assignee  can  now  sue  at  law  in  his  own 
name  under  the  Statute,  yet,  in  such  cases  as  come  with- 
in the  scope  of  IIn.,iniir.srr  v.  liaJnu^nn,  23  L'.  C.  P.,  350  • 
cited  in  Chap.  IV.  of  this  work,  the  last  mentioned'  rules 
will  apply.  Other  cases  to  the  same  efTcct  as  Wnnd  v. 
(infilth,  are  ll„rthij  v.  /t' /,,«,//,  2  Sim.  A'  St.  2-M  ■ 
Cochrll  V.  TmiJnr,  15  Beav.,  103;  M„rr,  v.  V'/nV.vi 
duarante,'  Sori,'t,,,  7  DeG.  A-  M.  112;  mUunns  v 
Prothrra,',  3  Y.  cl-  J.,  129). 

On  what  iironwh  mntrart,  „j  Mmntninnn-  are  set  asid,:. 

Although  courts  of  equity  will  set  aside  a  contract  savor- 
ing of  maintenance  or  champerty,  yet  when  they  do  so,  they 
Avill  allow  it  in  some  cases  to  stand  for  the  .amount  which 
the  party  is  hnmijide  entitled  to.  (See  Skaplmlmr  v.  J /art, 
Kep.  t.  Finch,  -177;  Strarhan  v.  Brander,  1  Kden,  303,' 
JVooil  V.  Doicncs,  18  Ves.,  120). 
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CIIOSES  IN  M  TION  OF  >[A1;HIK|)  WoMaN, 


Marrifd   li'iniiin    nut  ciititlid  tu  sue 

funiii  i!y. 
Ilnshii)u!  rnlillcil  at  comiiion   Imc  tu 

(•host's  ill  tiition    of  wife  which 

she  htid  hiforr  vitirridf^c. 
C hosts  ill    tutioii    of  wife  tiiijiiirrd 

duriiii;  coviituic. 

Whtit  is  <i  fidnctioii  into  possession  ? 
Assiffniiieiit,  niui  release  h\  hushnnd 
of  wife  s  chases  in  action. 


The    slat  IIS    of  Mniried    Women  in 
I'.iliilty. 

Ante    niipliiil  settlements — l-ff<'''l  "" 
c  liases  in  net  ion. 

Wife  s  lujiiitv   to  (I   settlement . 

Sefdiiile  use. 

Stiiliilis    i-ehitiiii^    to    iiitirrted     wo- 
lilt  II . 


In  tills  cliiiptcr  tlio  porsonal  rights  of  a  iiiiin'icil  wonian, 
wliotlicv  arising  out  of  contract,  or  out  of  tort,  \\\\\  l)e 
treated  of :  the  sul)je('t  will  1)0  considered  under  its  cqiiital)le, 
coumion  law  and  statutory  aspects  respectively.  It  will  ])e 
understood  that  it  is  her  right  to  sue,  and  not  lier  lial)ility 
of  heiii";  sued,  lier  clioses  in  action,  and  not  lu'r  (»l)ligations 
which    are    to    he    here    discussed.*     These    suhjects  and 


•With  rc'^'aril  to  the  liahility  of  inarritMl  wonuMi,  on  cuiitracts  made  by 
tht'in,  which  Ualiility  is  dften  correlative  to  the  li^'lits  which  they  possess, 
(beiiij,'  intiTiiepeiuleiit  in  many  instances,)  the  foUowinf^  cases  niav  be 
consulted: — Johnson  v,  (itillai;her,  3  I)e(i.  I",  tv:  J.,  494;  Collet  v. 
Dickinson,  I,.  K.  4  lv\.  H.  J85  ;  I,.  R,  11.  ('h.  1).,  (1S7  ;  Dillon  v.  Ciinitiii!^- 
hunt,  L.  K.  8  ICx.  23  ;  London  Chartered  Hank  of  Atistraiui  \ .  l.cwpritre. 
L.  K.,  4  P.  C,  572  ;  Merrick  v.  Shcr7i'ond,  22  l).  C,  C.  I'.,  4O7,  and  cases 
there  cited  ;  Field  \.  Mc Arthur,  27  V .  C.  (".  !'.,  15;  Meakinx.  Sampson, 
28  U.  C.  C.  P.,  355;  Poole  V.  Canning,  L.  I\  .  z  (',  1',  -'ii  ;  Commercial 
Bank  V.  Merritt,  21  V .  C  K.,  258  ;  Adams  v.  Loomis,  22  (ir.,  (jij ;  Honstead 
V.  Whetmore,  22  dr.,  222;  Kerr  \.  Stripp,  24  (Irani  i<)8  ;  Kerr,  et  al.  v. 
Stripp,  et  al.,  40  II.  C.  K.,  125  :  Harrison  v.  Doin^las,  40  U.  C.  K.,  4K)  ; 
Denhain  v.  Bravster,  28  U.  C  C.  1'.,  Uoj  \  Waiinir  v.  Jefferson,  37  U.  C. 
K.  551  ;  Frazee,  et  al.  v.  McFarland,  et  al.,  43  b.  C.  R.,  2S1  ;  Bnnen.  et  al. 
V.  Wiiinin!^.  43  U.  C.  R.,  337;  I^awson  v.  Laidlmc.  3  Tnpper  App.  R.  77; 
Standard  Bunk  v.  Bonltoii,  3  Tupper  1)3;  Lloyd  w  I'lit^he,  1..  1\  ,  14  l\<\. 
241  ;   Carncf^ie  v.  Carnegie,  zz  W    R.  51)5  ;   De  Scrrc  v    Clarke,  L.  R.  18  bc| 
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kindrt'il  otliii'^  art'  rri'i[iiriitl_v  sn  ind  rmixtil.  owiii^' ti>  tln' 
pcciiliar  laws  nlatin;^'  to  iniirricil  wniii.n,  that  it  is  (lilliciilt 
to  S('|niratc  tlii'in.  To  ]\r\\\<^  tlicin  into  this  clii^jtcr  would 
t'Xpaiid  it  into  !i  treatise,  iiiucli  heyoiid  the  extent  of  the 
rest  of  the  volmiie.  So  far,  then  as  it  can  he  done,  the 
silhject  whirli  will  now  he  aloni'  Ireilti'd  of,  will  he  the 
ehosc'S  in  action  of  married  women. 

Mdrriiil  icoiitrn  not  ciililhil   tn  mir JotDtii'hi. 

In  the  early  history  of  Mne|ish  law.  inarried  women,  as 
litij^'ants.  wvw  almost  nnknown  to  the  conrts,  and  when 
they  did  appear  it  was  in  company  with  their  hnshands, 
whom  they  were  reipiired  to  have  ji.ined  with  them  in 
hrin^dn,L,f  an  action.  There  were  certain  exceptions  made 
to  this  rule,  as  when  the  liu>l);nid  was  otitlaweil,  and  there, 
fore  civilly  dead,  (ex  parte  l-'i;nil.\  7  Din^'.  HVl  ;  Mur.-^h  v. 
fliitrhiii.'inn,  'i  15.  \-  1'.,'J:{1,)  and  where  the  hiishand  was  a 
foreiuner,  helon<^'in^'  to  a  country  at  war  with  (ireat  Uritain, 
iHanhn  v.  KcrrrJx'nL  '2  M.  \-  \V..  01.  i 


The  first  ai)i)earan('e  of  a  lone  mai'i'ied  lady  suitor  in 
court,  was  the  occasion  of  so  unich  sui'pi'ise,  that  a  Latin 
distich  preserved  in  Coke's  In>titutes  conim<niorates  the 
event.      It  is  worthv  to  relate  that  tl 


ns  h'liif  Corel 


f,  wl 


lo,  as 


such  was  the  lirst  pioneer  in  the  [urilous  jjatlisof  litigation, 
won  her  suit. 

JIi/xli'in(l  viilitli'tl  (if  (■<)))inio)i  Iiiir  III  rhiisrii   in  itcthni   of  iril'r 


Ifhii-li  ,s-//c  Inid  I 


iiiiiri'  iiiiirrni'ii' 


Although,  as  remarked  in  Jacol 


)  s    ei 


litioii 


'per  on 


Ilushand  and  Wife,  "the  extent  of  the  hushand's  power,  at 


5S: 

B 


iilfiH    y 


dvcc, 


Carlill,  L.    R.  4    Ch    1 ).   S82  ;   Aiixlin    v.    Austin,  Aiisti 


■d 


11 


nil-. 


\    Ch.,    I),    -ii.i  ;   //((/// 


L.  1 


tnnv   \ 


P 


Ai> 


,/.•.  M    V.    C.\< 


') 


-7-I- 


In  the  al)()%e  cases,  n  ninrried 


woman's   liability    (either  in   eciuit) 
with  reference  to  property  she  actiiallv 
her  trad  in 


der  the  Married  Woinei 


Acts, 

Is 


owns,  or  jiroteHSes  to  own,  as  also 
sep.arati'iy  from  her  hnsband)  is  considered,  and  the  principles 


governing  the  same  are  laid  down 
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common  law  over  the  wife's  clioses  in  action,  is  a  subject 
on  which  there  has  been  considerable  difference  of  oi^inion," 
yet  it  was  a  clearly  settled  fundamental  principle,  that  the 
husband  was  entitled  to  the  wife's  choses  in  action  ;  but 
they  did  not  become  his  property  until  reduced  into  posses, 
sion  by  him.  This  reduction  into  possession  vvas  a  condi- 
tion precedent  upon  which  the  law  gave  the  wife's  choses  in 
action  to  the  husband.  {Piinleir  v.  Jackson,  1  Russ.,  24; 
MitcliinsoHY.  Heicson,  7  T.  R.,  348;  Milncr  v.  Mibwr,  3 
T.  R.,  627  ;  Blackstone  Comm.,  Vol.  11.,  434  ;  Comyn  Dig. 
tit.,   "Baron  and  Feme"  T<j.  3). 

As  a  result  of  the  common  law  doctrines,  the  wife's 
personal  property  being  absolutely  vested  in  her  husband, 
and  her  choses  in  action  l)oing  vested  in  him  in  the 
(jualitied  manner  just  mentioned,  he  had  to  be  joined  with 
her  in  any  action  brought  against  her ;  the  result  of  this 
was,  practically,  that  a  man  became,  on  his  marriage,  liable 
for  the  debts  of  his  wife  previous  to  marriage.  As  will  be 
seen,  hereafter,  when  treating  of  the  ^farried  Women's  Acts, 
a  husbantl  is  relieviHl  from  such  burdens. 

To  return  to  the  wife's  choses  in  action.  In  the  event  of 
the  husband  surviving  the  wife,  and  that  he  had  not  reduced 
the  choses  in  action  into  his  possession  during  the  wife's 
life,  then  upon  her  death,  the  only  way  in  which  he  became 
entitled  to  them,  was  as  lier  administrator  ;  and  in  jase  the 
husband  also  died,  without  having  taken  out  letters  of 
administration,  his  administrator  could  not  recover  her 
chv.^i?s  in  action,  for  it  was  necessary  that  administration 
should  l)e  taken  out  to  the  wife's  estate. 

In  the  converse  case  of  the  wife  surviving  her  husband, 
her  right  to  her  choses  in  action  accrued  to  her  before 
marriage  survived,  assuming,  of  course,  that  the  husband 
had  done  no  act  to  reduce  them  into  possession.  {Rumsei/ 
V.  Gcorifc,  1  M.  &  Sel.,  180  ;  Fitzf/craU  v.  Fitzgerald,  8  C. 


h 
h 


wm 


OF    MARRIED    WOMEN. 


125 


B.,  592.)  The  husband  became,  at  couimoiilaw,  as  it  were, 
the  irrevocable  attorney  of  the  wife,  with  respect  to  any 
debts  due  her  before  the  marriage  ;  by  reducinfj;  them  into 
his  possession,  they  belonged  to  himself;  in  the  event  of 
his  not  having  done  so,  they  continued  to  be  the  choses  in 
action  of  the  wife,  and  in  the  event  of  his  death,  they  sur- 
vived to  her.  (See  above  cases ;  see  also  Sherrimjtoii  v. 
Vates,  12  M.  (i:  W.,  855.) 

With  regard  to  personal  property  in  possession  of  the 
wife,  which  she  had  before  marriage,  (such  as  chattels 
personal,)  they,  unlike  choses  in  action,  required  no  act  of 
the  husband  to  make  them  his ;  the  marriage,  ipso  facto 
vested  them  in  the  husband,  and  thev  became  his  immediate 
and  absolute  property.  (See  lUackstone  Vol.  11.,  p.  435.) 
With  regard  to  promissory  notes,  it  was  at  one  time  held 
by  Lord  Ellenborough,  in  McNciUu/e  v.  IloUotcay,  (1  13.  & 
Aid.,  221,)  that  "a  promissory  note  may  be  treated  as  a 
personal  chattel  in  possession,"  but  this  doctrine  was  over- 
ruled in  subsequent  cases,  and  it  was  established  that 
promissory  notes  and  bills  of  exchange  were  choses  in 
action,  and,  following  the  ordinary  rule  regarding  choses  in 
action,  they  required  some  act  of  the  husband  amounting 
to  a  reduction  into  possession,  to  vest  them  in  him. 
(IUchar<hy  Richards,  2  B.  &  A.,  447;  Fcnncr  v.  Plaskctt 
Moore,  422;  Gatersy.  Madcli/,C)M.  c^- W.,  427;  Sherrington 
V.  Yates,  12  M.  &  W.,  855;  Hart  v.  Stephens,  (3  Q.  B.,  937.) 

As  to  contracts  between  the  husband  nnd  wife  before 
marriage,  by  which  the  husband  became  indebted  to  the 
wife,  or  rice  versa,  such  contracts  became  by  the  marriage, 
utterly  extinguished,  (Com.  Dig.  tit.  "  Baron  and  Feme" 
1).  1.)  After  marriage,  the  husband  and  wife  being 
regarded  inlaw,  as  one  person,  tbey  could  not  contract  with 
one  another  ;  a  man  to  contract  with  his  wife  after  marriage, 


. 
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would,  tluTefore,  l)o  contracting  with  liimsrlf. 
stone  Conim.  Vol.  I.,  p.  442.) 


(See  IMack- 


Chosrs  inaction  <  if  wife  acqiiirvd  diiriu;/  rorrrturr. 

The  hushand  was,  at  common  law,  entitled  to  the  benefit 
of  all  contracts  executed  l)y  the  wife,  and  of  all  executory 
contracts  made  by  her,  without  his  knowledge,  but  for  his 
benefit,  {.\[iUar(l  v.  fldrri'i/,  34  Heav.,  287^.  On  the  other 
hand,  the  wife  could  not  bind  herself;  under  some  circum- 
stances, the  husband  was  alone  entitled  to  the  benefit  of  the 
wife's  contracts  made  dvu-ing  coverture,  while  in  other 
cases,  he  could,  if  he  chose,  join  her  as  co-plaintiff  in  iiii 
action  brought  to  enforce  them;  when  there  was  anexpre-s 
promise  niiide  to  the  wife,  and  when  the  consideration  upon 
which  the  promise  was  founded,  moved  from  her,  tlic 
husband  and  wife  were  rerpiired  to  join  together.  {Bucklcii 
V.  Collier,  1  iSalk.,  114.)  Upon  his  death,  as  stated  above, 
in  regard  to  choses  in  action  of  the  wife  accpiired  previous 
to  coverture,  so,  in  regard  to  contracts  made  with  her 
during  marriage,  she  was  entitled  by  survivorship,  to  claim 
them,  unless  they  had  been  reduced  into  his  possession  by 
her  husband,  during  his  life.  {Bna^Jiford  v.  BurJnnnham, 
7  M.  &  S.,  390.)  The  husband  was  even  entitled  to  the 
fruits  of  her  industry,  as  appears  by  this  last  cited  case, 
and  a  fortiori  he  was  so  entitled,  when  the  materials 
furnished  were  the  property  of  the  husband.  (See  Dat/  v. 
Padrone,  2  M.  &  S.,  390;  Phillin  Kirk  v.  Pluckivell,  2  M. 
&  S.,  393;  Wills  v.  Xorse,  1  A.  .1-  E.,  05;  Ahhot  v. 
Blofield,  Cro.  Jac,  044 :  Kin<i  v.  Burnt nfiliam,  8  Mod., 
199.) 

The  judgment  of  i^aron  Parke  in  Gaters  v.  Madelji,  is 
instructive.  In  this  case,  (0  M.  ct  W.,  423)  a  promissory 
note  was  given  to  a  woman  while  she  was  married.  She 
having  survived  her  husband,  and  then  died,  her  executor 
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brought  an  action  on  the  note,  and  it  was  hold  that  he  was 
entitled  to  recover.  "This,"  said  the  learned  J^aron,  "is 
an  action  on  a  promissory  note,  an  instrument  on  which 
no  one  can  sue,  unless  he  was  originally  party  to  it,  or  has 
become  entitled  to  it  under  one  who  was.  A  promis3or\ 
note  is  not  a  personal  chattel  in  possession,  but  is  a 
chose  in  action  of  a  peculiar  naturi'.  It  has,  indeed,  been 
made  by  Statute  assignable  and  transfcrabk'.  according 
to  the  custom  of  merchants,  like  a  bill  of  exchange- 
Still,  it  is  a  cliose  in  action,  and  nothing  more.  When 
a  chose  in  action  is  given  to  a  feme  covert,  the  husband 
may  elect  to  lot  his  wife  have  the  benefit  of  it,  or,  if  he 
thinks  proper,  he  may  take  it  liimsolf,  and  if  in  this  case 
the  hus])and  had  in  his  lifetime  l);-()ught  an  action  upon 
this  note  in  his  own  name,  that  would  have  amounted  to 
an  election  to  take  it  to  himself,  and  to  an  expression  of 
dissent  on  his  part,  to  his  wifo's  having  any  interest  in  it. 
On  the  other  hand,  he  may,  if  he  please,  leave  it  as  it  is  ; 
and  in  that  case,  the  remedy  on  it  survives  to  the  wife, 
or  he  may  adopt  another  course,  and  join  her  name  with 
his  own  ;  and  in  that  case,  if  he  should  die  after  judg- 
ment, the  wife  would  be  entitled  to  the  benefit  of  the  note, 
as  the  judgment  would  survive  to  her."  (See  also 
BurroHijli  V.  M<m,  10  15.  .^-  C,  558;  Flrrt  v.  Prrrins,  L.E., 
4  Q.  15.,  500.) 


The  non-joinder  of  a  husband  in  an  action  must  be 
pleaded  in  abatement;  it  is  not  pleadable  in  bar.  The 
reason  of  this  seems  to  be  that  the  right  of  action  prima 
facie  belongs  to  the  wife,  and  in  the  event  of  her  husband 
not  reducing  it  into  possession,  it  would  survive  to  her. 
iSoidcH  V.  Doan,  f3i)  U.  C.  U.,  !)B7  ;  BeiuU.r  v.  Wdkcman, 
y-I  M.  cl'  W.,  1)7  ;  Dulfou  v.  Midland  Railway  Company, 
13  C.  B.,  474;  Mctroptditan  liailirai/  Cuinpaiuj  v.  Wilson, 
L.  R.,  (}  C.  P.,  370.) 
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What  in  (I   rciluction    into  potisession  .' 

The  receipt  by  the  husband,  of  money  due  to  the  wife,  is 
a  reduction  into  possession  l)y  him,  [Joiicfi  v.  Cuthhertsion, 
L.  R.,  2  r.  C,  88;  BoHvily.  lirtutdn;  1  P.  W..  458; 
Recs  V.  Keith,  11  Sim.,  81)0.)  So,  if  he  appoints  a  party  to 
receive  money,  who  does  so,  such  money  is  reduced  into 
his  possession,  and  his  personal  representative  and  not  his 
wife,  is  entitled  to  recover  the  money  from  such  person  who 
so  received  it,  {IlKntlcij  v.  (Iriffith,  Moore  522  ;  Temple  v. 
Temple,  Cro.  Eliz.,  701.)  But  if  the  money  is  received  by 
such  agent  for  certain  specified  objects  for  the  husband  and 
wife  jointly,  this  is  not  a  reduction  into  possession,  and  in 
the  event  of  the  husband's  death,  his  wife,  and  not  his 
personal  representative,  is  entitled  to  claim  the  money, 
{Jones  V  Ciithbertson,  supra.)  The  receipt  of  interest  by 
the  husband  on  a  promissory  note  made  to  the  wife  before 
her  marriage,  is  no  evidence  of  a  reduction  into  possession 
by  the  husband.     {Jlurt  v.  Stephens,   6  Q.  B.,  1)37.) 

Where  proceedings  are  taken  by  a  husband  in  the  joint 
names  of  himself  and  wife,  for  the  purpose  of  reducing  the 
wife's  choses  in  action  into  possession,  and  ])efore  judgment 
is  obtained,  the  wife  happens  to  die,  the  husband's  right  is 
lost,  and  the  del)t  sued  for,  vests  in  the  personal  representa- 
tive of  the  wife.  Cheeehi  v.  Pon-ell  0  V.  cl^  C,  253 ;  9  D.  .1- 
li.,  243 ;  Gabriel  Mile'tt  case,  1  ^[od.,  171)  ;  see  also 
Scrutton  v.  Pattillo,  I..  R.,  19  Eq.,  369.)  But  by  the  entry 
of  judgment  during  the  wife's  life,  the  reduction  into 
possession  is  complete,  and  the  chose  in  action  is  so  vested 
in  him  that  he  may  have  execution  in  his  own  name, 
{Ibid).  In  the  case  of  the  husband  dying  after  joining  his 
wife  in  the  suit  with  him,  she  may,  on  her  part,  enter  a 
suggestion  of  his  death  on  the  record,  and  prosecute  the 
suit  for  her  own  benefit ;  even  if  judgment  is  recovered  in 
their  joint  names,  she  may  issue  execution  for  her  own 
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Lencfit.     (Sherrington  v.  Yates,  12  M.  &  W.,  8Go  ;  Bond  v. 
Sinimons,  3  Atk.,   21;    Xanncy  v.  Martin,  1   Cli.  C.   27.) 

As  to  reduction  into  possession,  see  also  Widfjeri)  v.  Tcp' 
per,  (L.  R.,  5  Ch.  D.  516  ;  7  Ch.  D.,  423);  Nicholson  v.  Drury 
Building  Estate  Co.  L.  11.,  7  Ch.  D.  48.)  In  the  latter 
case  it  was  held  that  the  transfer  of  shares  into  the  joint 
names  of  Imshand  and  wife  was  not  a  reduction  into  pos- 
session. This  case  was  where  a  protection  order  having 
heen  obtained  by  a  wife  on  the  ground  of  desertion  by  her 
husband,  the  question  arose  between  them  as  to  which  of 
them  was  entitled  to  the  shares  of  the  wife,  transferred  as 
above  into  their  joint  names,  before  the  date  of  the  protec- 
tion order. 

Even,  though  a  husband  has  not  reduced  into  possession 
a  chose  in  action  belonging  to  his  wife,  the  mere  forbearance 
of  the  husband  from  taking  steps  to  recover  the  uurecov- 
ered  debt  due  to  th  wife  will  support  a  promise  nuide  to 
himself  alone,  lUnnney  v.  George,  1  ^l.  k  S.  180)  and  tliis 
right  of  his,  is  one  with  which  the  wife  cannot  interfere, 
and  his  agreement  to  forbear  will  not,  on  the  other  hand 
be  binding  on  her  in  case  of  his  death  (see  Lea  v.  Minnie, 
Yelv.  84.) 


Assignment  <tnd  reh'use  hy  husband  oj' irilc's  rJinsrs  in  action. 

It  was  for  a  long  time  a  question  of  much  dispute  as  to 
whether  the  husband  by  assigning  his  wife's  ehoses  in 
action,  by  virtue  of  such  assignment,  performed  sudi  a  reduc- 
tion into  possession  as  would  divest  tlie  riglit  of  survivov- 
sliip  of  the  wife  in  favor  of  the  assignee.  Contlicting 
decisions  were  arrived  at,  and  the  sul)jcct  was  made  the 
theme  of  lengthy  dissertations  l)y  various  text  writers. 
{Sec  No.  3  of  the  Addenda  to  Jacob's  edition  of  lloper  on 
ilusband  and  AVife   and  Nos.  2  an>l  3  (»f  the  Appendix  to 
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]3ri^fht  on  Ilushand  and  Wife.)  The  leaning  of  the  Courts 
Avas  at  livst  in  favor  of  the  assignee  of  the  husband,  thus 
barring  the  right  of  the  wife  in  the  event  of  his  death. 
This  rule  was  lirst  reversed  in  regard  to  the  assignee  in 
])ankru[)tcy  of  the  husband  :  it  was  next  overruled  in  regard 
to  reversionary  clioses  in  action,  but  it  is  now  swept  away 
altogether,  and  it  is  now  settled  that,  although  the  husband 
may,  by  contract  bind  himself  with  his  assignee,  yet  his 
contract  cannot  have  the  effect  of  junding  the  wife  who  is 
not  privy  to  the  contract.  (.S7///'v.  Everett,  1  Myl.  &  Cr.^ 
37  ;  I[ort).;U'ij  ■■■  ■re,  '2  ^ladd.,  IG  ;  Pxrdeir  v.  JacJcaon,  1 
liuss.  1,  .ji',i:h  .■..'■''  'I, l.s(ni,  2  Atk.,  420;  Jncohson  v.  Wil- 
liams,  1  r.  \/.,  61--1:  Btinhnt  v.  Drmi,  2  Yes.,  GOT;  Mit- 
fnrd  v.  Mii/nrl  0  Yes.,  ST  :  Piinrc  v.  TlioDilei/,  2  Sim.  16T  ; 
Elliott  v.  CoH<h'U,..  Ma-,..  -19  ;  Maoiulrij  v.  Phillips,  4  Ves. 
19;  Friior  v.  ffill,  4  iir>».  CJ.  C,  139;  Pope  y.  Crashair,  4 
Bro.  C.  C,  32G;  Johnsou  v.  Johnson,  1  Jac.  Ik  W.,  4T2  ; 
Tlnrwood  V.  Fisher,  1  Y.  iV  C.  Ex.,  112  ;  Ilonner  v.  Morton, 
Z  lUiss.,  G4 ;  re  Cnrr's  Trusts  L.  R.,  12  E(i.,  G09.)  The  law 
as  it  now  stands  in  this  regard,  is  virtually  a  consequence 
of  the  principle  that  the  assignee  of  a  chose  in  action  takes 
the  same  subject  to  the  equities  which  exist  against  the 
jissignor,  (see  pages  48  and  G3)  the  husband — the  assignor 
— holding  the  same  subject  to  the  wife's  right  of  survivor- 
ship, unl(>ss  he  has  reduced  the  chose  in  action  into  his 
possession. 

A  release  of  the  wife's  chose  in  action  by  the  husband 
stands  on  the  same  footing  generally  as  an  assignment  by 
him,  and  therefore  the  above  rules  of  law  will  by  analogy 
apply  to  releases  as  well  as  assignments.  Thus  in  Kemp  v. 
KeUei/,  (2  E(|.  Ca.  Ab.,  2GT),  it  was  decided  that  the  husband 
had  no  power  whatever  to  rele  ise  a  future  equital)le  right 
of  his  wife ;  that  in  the  event  of  her  surviving'  him,  she 
would  be  entitled  to  it  in  her  own  right.  See  also  BusJi  v.  Dal- 
way,  1  Yes.  Sen.  19;  3  Atk.  530;  Metealfx.  Ives,  1  Atk.,  93. 
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However,  the  law  was  formerly  in  repjard  to  such  releases 
equally  with  assi<^nments,  that  the  husband  could  release 
such  choses  in  action  in  which  he  had,  at  all  events,  an  im- 
miulidte  interest,  and  all  rights  accruing  to  the  wife  during 
coverture  (see  (tikjc  v.  Acton,  1  8alk.,  327  and  dictum  of 
Lord  Hardwicke  in  Jhitus  v.  Dundu,  2  Atk.,  208)  and  on  the 
marriage  he  might  release  all  debts  then  due  to  the  wife, 
(2  Roll.  Abr.,  210  :  Shep.  Touchst.  333.)  Those  immediate 
interests,  it  was  held  might  have  been  released  by  the  hus- 
band, although  future  and  reversionary  rights  could  not 
be  released  by  him.  As  far  as  rclcdses  are  concerned,  the 
law  as  above  stated  seems  not  to  ])e  expressly  overruled  ; 
Ijut,  as  been  above  intimated,  the  action  of  the  husband 
in  releasing  his  wife's  choses  in  action  is  analogous  to  his 
making  an  assignment  of  them,  the  present  state  of  the  law 
in  regard  to  assignments  by  a  husband  of  his  wife's  choses 
in  action  will  govern  equally  in  regard  to  releases  of 
them. 


The  statuH  of  Married  Women  in  Kquity. 

The  above  doctrines  prevailed  at  common  law;  in  Equity, 
married  women,  in  many  respects  were  placed  in  regard  to 
their  rights,  in  a  more  favorable  position  than  at  law. 
"Courts  of  Equity,"  as  said  in  Taylor's  Equity,  "for  many 
purposes  have  continually  treated  liusl)and  and  wife  as 
distinct  persons  capable  (in  a  limited  sense)  of  contracting 
with  each  other,  and  of  suing  each  other,  and  of  having 
separate  estates,  debts  and  interests."  (Taylor's  Equity, 
sec.  11G3.)  Thus,  though  at  common  law,  an  agreement 
between  husband  and  wife  before  marriage  became  dissolved 
on  the  marriage,  Equity  nevertheless,  will  frequently  carry 
such  an  agreement  into  effect.  Thus  in  the  recent  case  of 
BouHtcnd  V.  SJiair,  (27  Clrant,  2S<»)  a  husband  and  wife 
having  made  a  verbal  agreement  with  each  other  and  with . 
out  any  intervention  of  trustees  before  marriage,  that  in 
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consitloration  of  marriage,  the  husband  would  make  a 
lirovision  in  favor  of  his  wife,  a  settlement  having  been' 
made  after  marriage  for  her  benefit,  it  was  held  valid  against 
creditors. 

Even  with  regard  to  post  nuptial  contracts,  Equity  liaS' 
gone  so  far  as  under  special  circumstances  to  ratify  them 
and  carry  them  into  effect.  "Thus"  as  said  in  the  valu- 
able work  of  Mr.  Taylor  already  quoted  "if  a  wife  having 
separate  estate  should  honti  Jide  enter  into  a  contract  with 
her  husband  to  make  him  a  certain  allowance  out  of  the 
income  of  such  separate  estate  for  a  reasonal)le  considera- 
tion, the  contract,  although  void  at  law,  would  be  held 
obligatory  and  would  be  enforced  in  equity.  So,  if  the 
husband  should,  after  marriage,  for  good  reasons,  con- 
tract with  his  wife,  that  she  should  separately  possess  and 
enjoy  property  bequeathed  to  her,  the  contract  would  be 
"  upheld  in  Equity."  (Taylor's  Equity  sec.  1165.  See 
More  V.  Freeman,  Bunb.  205  ;  Jlarvey  v.  Harrci),  1  P.  W., 
125,  12();  2  Vern.  059,  760;  Com.  Dig.  "Chancery"  2 
M.  11. 12, 14.) 

Althougn,  as  said  by  different  writers,  Equity  followed 
the  law  in  regard  to  the  common  law  principles  which 
governed  married  women's  rights,  yet  the  variances 
which  were  made  were  great.  It  is  the  more  important  in 
view  of  our  recent  statutes  to  know  the  equitaljle  principles 
relating  to  married  women's  property  including  her  choses 
in  action :  because,  these  statutes,  although  very  perplexing 
and  ambiguous  seem  to  be  in  spirit  the  reflex  of  equitable 
doctrines.  As  said  by  Patterson,  J.  A.,  in  Lttimou  v.  I.nid- 
lair,  (3  Tupper  App.  1{.  77,  at  page  87.)  "Our  Statutes 
have  done  for  married  women  what  was  previously  ef- 
fected by  the  doctrines  of  Equity  and  l)y  the  machinery  of 
settlements  and  trusts,  by  creating  or  recognizing  the 
capacity  to  hold  and  enjoy  property  for  their  separate  use." 
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Anfi'  Xiijitiiil  srftlr)ni'nt>i — Kft'i'ct  on  fJioars  in  dction. 

A  settlement  on  luarriaj^i",  <;ciicriilly  ^ives  to  the  hushiiiid 
his  wife's  fortune.  A  mere  settlement,  however,  will  not 
))(;r  sr  entitle  the  husband  to  the  wife's  cJiuxch  in  action: 
there  must  he  an  agreement  either  express  or  implied. 
(See  Bright  on  Husl)and  and  Wife  I'k.  II.,  chap.  1.)  In 
]>n(cc  V.  Ih'nmiaon  (6  Ves.  39;>),  Lord  Eldon  lays  it  down  as 
established  that  a  settlement  to  be  the  purchase  of  the 
wife's  fortune  must  either  ex])ress  it  to  be  for  that  consider- 
ation or  the  contents  of  the  settlement  must  altogether  im- 
port that,  and  plainly  import  it,  as  much  as  if  it  were  ex- 
l^ressed.  (See  Henton  v.  JlofiscJ,  4  Vin.  Abr.,  40  ;  Athnna  v. 
Cob',  Forrest,  108 :  Clrvdaml  v.  Clerrlaml,  Pre.  Ch.,  (5;] ; 
(inrfortli  V.  Bntdlci/,  2  Yes.  Sen.  (575;  Bnrdtn  v.  J>c/in, 
2  Ves.  .Tun.,  007 ;  Lulu  EVih  ink  v.  Montolifu,  5  Ves., 
737 ;  Mituml  v.  Mit/ord,  9  Ves.,  89.) 

As  to  where  the  provision  made  under  a  settlement  by 
the  husband  for  the  wife  is  executory,  sec  /'///'''  v.  Pi/lic,  1, 
Ves.,  370  ;  Bnsrvi  v.  Scrrn^  14  Ves.,  313  :  Meriv.  674  ;  and 
as  to  the  wife  being  entitled  in  such  cases  to  a  lien  upon 
her  own  property  see  Mitfonl  v.  Miij'ord,  9  Ves.  90. 

By  the  26th  section  of  the  Married  Woman's  Property 
Act,  (Piev.  Stat.  Ont.,  Cap.  125),  it  is  provided  that  nothing 
in  the  Act  shall  be  construed  to  prevent  any  anti-nuptial 
settlement  or  contract  being  made  in  the  same  manner  and 
with  the  same  effect  as  such  contract  or  settlement  might 
be  made  as  if  the  Act  had  not  been  passed ;  the  section  fur- 
ther provides  that  notwithstanding  any  such  contract  or 
settlement,  any  separate  real  or  personal  property  of  a  mar- 
ried woman,  acquired  either  before  or  after  marriage,  and 
not  coming  under  or  being  affected  by  such  contract  or  set- 
tlement, shall  be  subject  to  the  provisions  of  the  Act,  in  the 
same  manner  as  if  no  such  contract  or  settlement  had  been 
made ;  and  as  to  such  property,  and  her  personal  earnings 
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and  acquisitions  therefrom,  such  woman  sliall  be  consid- 
ered as  having  married  without  any  marriage  contract  or 
settlement. 

Wife's  Equity  to  a  settlement. 

If  a  husband  is  required  to  resort  to  Equity  to  aid  him  in 
the  recovery  of  his  wife's  choses  in  action,  as,  when  they 
are  vested  in  trustees,  he  is  compelled  to  make  a  separate 
provision  for  her,  and  this  is  called  the  wife's  Equity  to  a 
settlement. 

In  Story's  Equity  (sec.  1408,  this  right  of  a  married 
woman  (the  origin  of  which  is  shrouded  in  obscurity)  is 
thus  described  :  "A  settlement  will  be  decreed  to  the  wife 
whenever  the  husband  seeics  the  aid  or  relief  of  a  Court  of 
Equity  to  procure  the  posser-sion  of  any  portion  of  his 
wife's  fortune.  In  such  a  case  it  is  of  no  consequence 
whether  the  fortune  accrues  before  or  during  the  marriage  ; 
whether  the  property  consists  of  funds  in  the  possession 
of  trustees,  or  of  third  persons:  or  whether  it  is  in  the 
possession  of  the  Court  or  under  its  administration,  or 
not;  for  under  all  these  circumstances,  the  e(|uity  of  the 
Avife  was  for  a  long  time  supposed  to  be  confined  to  th*' 
absolute  personal  property  of  the  wife."  This  learned 
author  then  proceeds  to  show  how  this  equity  extended  to 
the  rents  and  profits  of  real  estate. 

In  Barrow  v.  Barrow,  (24  L.  J.,  Ch.  108)  it  was  decided, 
that  if  after  the  marriage,  the  wife  is  unal)le  to  live  with 
the  husl)and  in  consequence  of  his  misconduct,  she  has  a 
right,  as  against  him,  to  have  her  unrecovered  choses  in 
action,  among  other  property  belonging  to  her,  settled  upon 
her. 

Separate  Use. 

With  regard  to  real  estate  also,  Equity  conferred  on 
a  married  woman  the  benefit  of  having   property   to  her 
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spparnte  u so,  free  fniin  the  control  of  licr  liiisbiind.     (Sco 
Taylor's  Eciuity,  sh.  1171  to  llHl.) 

Married  women  can  in  M([uity  make  contracts  with 
reference  to  this  separate  i)r(»i)L'rty.  By  this  is  meant,  not 
that  a  married  woman  can  bind  her  Inisband  or  her  [jroperty 
generally,  hut  that  in  the  event  of  her  hindinj,'  herself  with 
reference  to  this  separate  property,  the  reme(ly  allowed 
would  he  only  against  this  separate  propi'rty.  (See  note  at 
the  beginning  of  this  chapter.)  With  this  limited  liability, 
she  had  correlative  rights. 

Stdfittt'n    rchtflii'l   to  Miirri'd   W'oiiirii. 

There  have  been  various  statutes  passed  in  this  Province 
relating  to  Married  Women's  property:  those  which 
affect  her  chosesin  action  are  Con.  Stat.  V.  (1,  cap.  !•),  and 
85  Vic,  cap.  10.  Tlu^se  two  statutes  arc  incorporated 
into  the  Revised  Statute  of  Ontario,  cap.  I'i").  The  fn'st 
of  these  was  passed  on  the  4th  Miiy,  18')!),  and  the  latter 
on  the  2nd  ]\Iarcli,  187"2.  By  this  e\i)lanation  the  reader 
will  understand  the  dates  mentioned  in  the  sections  cited 
in  this  chapter. 

The  second  section  of  the  Revised  Statute  is  as  fol- 
lows : — 

"  Every  woman  who,  on  or  before  the  fourth  day  of  May, 
One  thousand  eight  hinidred  and  lifty-nine,  married  with- 
out any  marriage  contract  or  settlement,  shall  and  may 
from  and  after  the  said  day.  notwithstanding  her  coverture, 
have,  hold  and  enjoy  all  her  real  estate,  not  on  or  before 
the  said  foui'th  day  of  Mav  taken  possession  of  bvherhus- 
band,  by  himself  or  his  tenants,  and  all  her  personal  pro- 
perty not  on  or  before  said  day  reduced  into  the;  possession 
of  her  husband,  whether  belonging  to  her,  before  marriage, 
or  in  any  way  acquired  by  her  after  marriage,  free  horn  his 
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(IcbtH  mill  ()l>lij,'iiti()ns  coiitnictcd  after  tlio  said  fourth  day 
of  May,  and  from  liis  control  oi-  disposition  without  her 
consent,  in  as  full  and  ample  a  nnmner  as  if  she  were  sole 
and  unmarried.     ('.  S.  [' .  C'.,  c.  75),  s.  '2.'' 

As  to  the  words  "  reduced  into  the  [jossession  of  her  hus- 
banil "  s(H'  diih'  the  suh-headin<,'  of  this  chapter  entitled 
*'  What  is  a  reduction  into  possession".'" 

When  the  question  arose  in  lilnch  v.  Cnlfiihin,  (•2\)  V .  C. 
C.  v.,  p.  oOT)  as  to  whether  this  section  a])[)li(Ml  to  personal 
property  acquired  by  a  nnirried  woman  after  Ith  May  1H51I, 
who  was  married  before  tliat  day,  Wilson,  C.  J.,  said  that 
the  section  was  not  well  expressed  and  that  there  was 
ground  for  the  contention  that  it  did  not  ap[)ly.  Hut  he 
added,  that  such  a  limited  construction  would  bi'  a^'ainst 
the  i)>)licy  of  the  different  statutes  which  have  been  passed 
on  the  subjict. 

A  bill  of  sale  executed  by  a  man  a  few  days  before  mar- 
riage, by  which  he  assigned  his  fiu'niture,  etc.,  to  his 
intended  wife,  in  consideration  of  an  agreement  for  such 
assignment  lor  the  purpose  of  making  a  provision  for  her 
support  and  maintenance,  was  ludd  not  to  be  a  contract  or 
settlement  within  the  meaning  of  the  words  "  marriage 
contract  or  settlement."  (/^''^s  v.  MiPhcrson,  17  U.  C  C,  P. 
2()().) 

liie  effect  of  Con.  Stat.,  cap.  I'-i,  was  not  to  give  the  wife 
tlie  power  to  ilitfjtosc  of  her  personal  estate,  but  to  protect 
her  in  the  possession  and  enjoyment  of  it.  {lloi/iiJ  Cdiuulian 
Bank  v.  Mitchell,  14  Grant,  412  ;  Balmm  v.  Iwhiic^on,  11)  U. 
C.  r.,  p.  2GG  ;  McGnirr  v.  Mciimre,  23  U.  C.  C,  p.  128  ;  but 
see  ClKimhcrliiiii  v.  McDonald,  15  Grant,  448.) 

The  power  of  disposin,;'  of  the  wife's  choses  in  action  was 
to  a  certain  extent  granted  to  her  by  the  later  Statute  35 
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Tie,  cup.  U).  (Ontt  The  second  section  of  this  Stiituto  is 
rc-cnaetcil  in  the  si'veuth  section  of  the  llcviscd  Statute  us 
follows  : 

"  All  the  Wii'^cs  and  pcvsonal  carnin^'s  of  a  married 
woman,  and  any  ac(|uisitionH  therefrom,  and  all  proci'cds  or 
profits  from  any  occupation  or  trade  which  she  carries  on 
separately  from  hei'  hushand,  or  deriveil  from  any  literary, 
artistic  or  scientitic  skill,  and  all  investments  of  such  \va^;es. 
earnin.t,'s,  moneys  or  [)roperty,  shall,  after  the  said  second 
day  of  March,  one  thousand  eii,dit  hundred  and  seventy-two. 
he  free  from  the  dehta  or  dispositions  of  her  hushand,  and 
shall  he  litdd  and  enjoyed  hy  such  married  woman  and  dis- 
posed of  without  her  hushand's  consent  as  fully  as  if  she 
were  a  /cni''  nolc  ,•  and  no  order  for  protection  shall  here- 
after be  necessai'yin  respect  of  any  such  earninjj;s  or  ncpii- 
sitions  :  and  the  possession,  whether  actual  or  constructive 
of  the  husl)and,  of  any  personal  property  of  any  married 
rvoman  shall  not  render  the  same  liable  for  his  debts." 

]>y  the  order  of  protectioji  mentioned  in  this  section, 
(which  is  now  unnecessary)  is  meant  the  onb'r  of  protection 
which  was  provided  for  by  the  oth  and  (Sth  sections  of  Con. 
Stat.,  cap.  7;i.  'I'his  order  is  still  necessary  in  rej^'ard  to 
the  earnings  of  minor  children,  (see  sec.  8  of  the  iicvised 
Statute,)  which  earnings  are  made  the  property  of  the  wife, 
in  the  event  of  her  having  ol)tained  a  decree  of  alimony 
and  in  other  eases  mentioned  in  the  section,  (see  Appendix.) 

In  an  English  case  it  was  decided  that  a  wife  who  had 
l)oen  deserted  by  her  husband  and  obtained  a  protection 
order,  might  maintain  hi  her  own  name  an  action  for  libel. 
{Ramsden  v.  Brco-h/,  L.  1\.  10,  Q.  U.  147.) 

The  provisions  of  the  seventh  section  of  Rev.  Stat.  Out., 
cap.  125  above  quoted,  are  conveniently  classilied  in  Mr. 
Walkem's  work  on  Married  Womens'  Property  Acts.     At 
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p.  42  of  this  work,  he  says  that  this  section  "  operates  as  a 
settlement  to  the  married  woman's  separate  use,  of  the  fol- 
lowing classes  of  property : — 

1.  All  the  wages  and  personal  earnings  of  a  married 
woman,  and  any  accpiisitions  therefrom. 

2.  All  proceeds  and  prolits  from  any  occupation  or  trade 
which  a  married  woman  carries  on  separately  from  her 
hushand. 

3.  All  proceeds  or  profits  derivt'd  l)y  a  married  woman 
from  an}'  literia'y,  artistic  or  scientific  skill. 

4.  All  investments  of  such  wages,  earnings,  moneys,  or 
l)ropertv." 

It  will  he  ohserved  that  the  choses  in  action  of  married 
women,  which  are  thus  given  to  then*  separate  use,  are 
limited,  although  the  limit  is  a  wide  one.  The  second 
section,  (sre  tiiiti')  it  seems  of  the  IJevised  Statutes  would 
include  all  classes  of  choses  in  acti(m.  Thus  it  happens, 
that  although  a  married  woman  has  to  her  se})arate  use, 
all  her  real  as  well  as  personal  estate  (including  her  choses 
in  action)  she  has  not  the  ./hs  (lisjxinciuH  except  as  to  such 
as  are  ahove  classified. 

As  to  other  choses  in  action,  they  would  he  in  the  same 
position  as  hefore,  35  Vic,  cap.  1(5.  {Src  McGairc  v.  McGtiin', 
L>3  U.  C.  C,  p.  123.) 

This  7th  section  applies  to  all  married  W(unen  whether 
married  hefore  or  after  the  passing  of  the  Act  35  Vic,  cap. 
IG.     (7/r/mw/;  V.  DoiKjJds,  40  U.  C.  II.,  410.) 

As  to  the  mode  in  which  the  occupation  or  trade  is  car- 
ried, on.  This  section  does  not  apply  to  any  occupation 
or  trade  in  which  the  hushand  is  held  out  to  the  world  as 
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the  person  conducting  it,  or,  which  tho  wife  cannot  carry 
on  without  his  active  co-oi)eration  or  agency.  The  hus- 
hand  need  not  lie  physically  ahsent  to  make  it  her  separate 
trade  or  occupation,  hut  she  cannot  he  properly  held  to 
carry  it  on  separately  from  him,  so  long  as  he  does  all  to 
make  the  husiness  successful.  { Harrison  v.  Doiinhm  supra  ; 
Laporte  v.  C'ostirk,  31  L.  T.  X.  S.,  4;M.)  And  where  the 
transaction  is  a  contrivance  simply  to  protect  the  hushand 
from  his  creditors  it  is  not  her  separate  trade  or  occupation. 
(Ihid ;  See  also  Clark  v.  MorrcU,  21  U.  C.  l\.,  59G  ;  Graluim- 
et  al.  v.  Fiirber,  14  C.  13.,  410.) 


It  is  a  question  of  fact  on  the  evidence  whether  a  partic- 
ular occupation  or  trade  is  the  separate  occu)iation  or  trade 
of  the  wife.  {Ilnd ;  Lvtt  v.  Th'  Coiinnnrial  Bank,  24U.C.1I., 
552;  F,„iJ(h  V.  Cartrlrtf,  21  U  C.  C.  P.,  3G;-3 :  Sve  Ira-in  x. 
Maunhaii,  2(3  U.  (J.  C.  P.,  455  :  Ph,/r.s  v.  Maiaihan,  42  U.  C. 
Pi.,  12!)  ;   SmaUp'u'c,'  v.  Daires,  7  C.  .^-  P.,  40.) 

The  following  cases  are  illustrations  :  A  married  woman 
married  l)efore  1859  without  any  marriage  settlement  (see 
sec.  2  ahove  quoted)  owned  laiul  about  a  mik'  from  the 
farm  on  which  she  was  living  with  her  hushand.  The  hus- 
band who  managed  this  land  sowed  it  with  hay,  the  seed 
being  his  own  and  the  crop  was  afterwards  cut  at  the  ex- 
pense of  the  wife  and  taken  to  the  husband's  farm,  where 
it  was  kept  separate  from  his  hay.  It  was  held  that  the 
hay  belonged  to  the  wife  and  was  not  s-eizabK"  under  an 
execution  agahist  the  husliand.  (/Vo/r.s  v.  Manahan  ,i  al 
42  U.  C  !{.,  129.) 

This  case  is  to  be  distinguished  from  others  iLrtt  v.  C<uii- 
increial  Jiaiik,  24  U.  C.  P..  552  :  Ifarrisnu  v.  Ihnailas,  [[)  ('. 
C.  Pi.,  410  and  Incin  v.  Maiii/lian,  2»!  P.  (",  ('.  1'.,  4551  in 
whicli  the  husband  and  wife  were  living  together  on  the 
land,  and  the  husband  worked  it  as  his  own. 
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Yet  ii  separate  business  may  be  carried  on  by  a  wife 
while  residin<f  with  her  hnsl)an(l.  (Laportc  v.  Costich,  31 
L.  T.,  liii.)  and  it  may  be  carried  on  l)y  tlie  wife  in  a  house 
bolonginjj;  to  lier  husband.  {Luinleyv.  Tiiinns,  28  L.  T.,  N.  S. 
008.) 

A  woman  in  1855  entered  the  service  of  a  man,  as  house- 
keeper in  a  house  which  was  in  his  occupation,  l)ut  not  his 
ordinary  phice  of  residence.  He  shortly  alterwards  en- 
r^a^fcd  to  marry  her.  In  18G1  she  commenced  the  business 
of  preservinjj;  fruit  which  was  l)egun  on  a  small  scale,  l)ut 
p;radually  l)ecame  a  wholesale  business.  It  was  carried  on 
in  her  own  name,  she  had  a  separate  l)ook  account,  and 
the  husband  admitted  that  it  was  her  own  business  and  was 
managed  solely  In'  her,  though  he  sometimes  assisted.  In 
187-1  (sul)sequent  to  the  Imperial  Act,  33  ife  31  Yic,  cap* 
93,  the  first  section  of  which  statute  is  copied  by  sec.  7  of 
our  Rev.  Stat.,  cap.  125)  he  married  her.  After  marriage 
the  business  was  carried  on  by  her  as  before  in  lier  maiden 
name :  her  husband  resided  in  the  house,  but  it  did  not  ap- 
pear that  he  took  any  further  part  in  the  business  than  he 
had  before  the  marriage.  He  shortly  afterwards  died  in- 
testate. It  was  held  that  the  stock  in  trade  and  cajjital  of 
the  business  belonged  to  the  widow  and  were  not  part  of  the 
husband's  estate.    {Ashicorth  v.  Uutram,  L.  11.,  5  Ch.D.  923.) 

A  butcher  having  been  removed  to  the  workhouse  infir- 
mary suffering  from  (IcliriitDi  trcmciin,  a  friend  lent  his  wife 
money  to  carry  on  the  business  for  the  support  of  her  fam- 
ily. She  did  so  ;  the  husl)and  afterwards  returned  from 
the  infirmary,  l)ut  did  not  interfere  in  the  l)usiness.  It  was 
held  that  the  l)usiness  was  a  separate  trading  of  the  wife. 
Lordl  V.  Ncu-ton,  L.  II.,  4  0.  P.  D.  7.) 

The  principle  which  seems  to  be  deducible  from  these 
cases  is,  that,  where  a   married  woman  carries  on  a  busi- 
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iiess  as  her  own,  employing  her  own  exertions  and  earnings 
m  a  separate  occupation,  in  which  her  husband  does  not 
take  a  leading  part,  and  it  is  not  a  contrivance  to  protect 
him  from  his  creditors,  such  a  business  will  be  her  separate 
busmess.  In  addition  to  the  cases  above  cited,  the  reader 
IS  also  referred  to  the  cases  cited  in  the  foot  note  at  the  be- 
ginning of  this  chapter. 

Not  only  the  earnings,  etc.,  of  a  business,  but  the  stock- 
ni-trade  from  which    the  earnings  are  made,  is  a  part  of 
a  married  woman's  separate  estate.     {A.sh,rnrth  v.  Onfram 
L.  It.  5,  Ch.  D.  923.)     The  savings  as  well  as  the  earnings 
are  likewise    her  separate  property.     {Dtniam  v.  Cashhi 
L.  E.  10  C.  P.   55-1.      See   Thompson  v.   Benmtt,   L.  II.  0 
Ch.D.739.) 


The  occupation  or  trade  must  be  a  lawful  ono,  and  the 
Act  would  not  protect  the  earnings  derived  from  the  keep- 
ing of  a  l)rotliel.  (Mason  v.  Mitc/iell,  3,  H.  &  C.  528  ) 
The  English  Act,  20  A-  21,  Vic.  c.  85,  under  which  this  was 
decided,  contains  the  word  "lawful,"  which  word  is  absent 
irom  section  7  of  Itev.  Stat.,  c.  125. 

Having  treated  of  tlie  separate  rights  conferred  on  a  wife, 
and  her  power  of  disposition  over  her  choses  in  a.-tion,  wc' 
will  now  consider  the  remedies  which  the  Statute  give's  to 
lier  for  the  protection  of  those  rights,  in  this  respect,  the 
changes  effected  by  the  Statute  from  common  law  rules,  are 
of  the  widest  character.  We  have  seen  bow  a  married  wo- 
man could  not  at  common  law  maintain  auv  artiou  in  b.r 
own  name,  separately  from  her  husband.  Th.,.  Statute  has 
altered  this  rule  hy  the  2()th  section,  the  first  [.art  ..f  which 
is  as  follows  : 

"A  married   woman   may  maintain    an  action  in    li,,- 
own  name  for  the  recovery  of  any  wages,  earnings,  money 
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and  property,  by  this  or  any  other  act,  declared  to  be 
her  separate  property,  and  shall  have  in  her  own  name, 
the  same  remedies,  against  all  persons  whomsoever  for  the 
protection  and  security  of  such  wages,  earnings,  money, 
and  property,  and  of  any  chattels  or  other  her  separate  pro- 
l")crty  for  her  own  use,  as  if  such  wages,  earnings,  mone}-, 
chattels,  and  property  belonged  to  her  as  an  unmarried 
woman." 

The  latter  part  of  the  section  treats  of  her  liabilities  ;  it 
is,  therefore,  not  within  the  scope  of  this  chapter,  which 
deals  with  her  rights,  or  choses  in  action. 

The  words  in  the  above  section,  "by  this  or  any  otlier 
act  declared  to  be  her  separate  property,"  seem  to  give  to 
the  wife,  remedies  co-extensive  with  her  separate  estate, 
both  real  and  personal.  In  bringing  an  action  in  respect 
of  any  such  separate  property,  she  need  not  sue  by  next 
friend.  {Hooper  v.  Mdifhiiid,  7  P.  R.  50) ;  but  a  next 
friend  must  l)e  appointed  when  the  suit  is  not  in 
respect  of  her  separate  property.  {Priiijn  v.  Sohi/,  7 
P.  E.  44.) 

A  married  woman  can,  under  this  section,  bring  an  ac- 
tion against  a  banker  for  dishonoring  a  cheque  drawn  by 
her,  in  her  separate  business.  (Si(miitcrs  v.  Citji  Jiioik,  L. 
li.,  I)  C.  P.  oSO.)  She  can  alsoln-ing  an  action  of  trespass 
against  a  party  who  expels  her  from  the  place  where  her 
separate  business  is  carried  on,  and  for  loss  of  profits, 
stock  in  trade,  and  trade  hxtures  which  she  had  purchased 
with  her  separate  earnings.  (Moon'  v.  Ixobiitaon,  40  L.  T. 
99.) 


In  an  action  on  a  foreign  judgment,  it  appeared  from 
tlu'  roll  that  the  judgment  was  on  a  bill  of  com[>laint 
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1)voiight  in  the  State  of  New  York  n-ainst  one  Stevenson 
and  his  wife,  by  one   Saxton  (the  now  defendant)  to  set 
aside  a  eertam  conveyance  m  ide  to  the  wife  as  IVaiKhilent 
and  that  such  bill  was  dismissed  with  costs  to  be  paid  by 
Saxton.     It  appeared  also  that  the  suit  was  substantially 
asanist  the  wife,  her  property  beino-  iu  dispute,  an<l  that 
her  husband  was  joined  for  coiiforinitv  only.     An  assi.rn- 
ment  of  the  jud-ment   from   Stevenson   aiid  wife   to  the 
plamtilf  was  produced,  and  a  previous  assignment  of  all 
costs  accrued  or  that  might  accrue.     It  was  admitted  on 
behalf  of  the  now  plaintiff,  that,  at  the  execution  of  the 
assignment,  Stevenson  was  an  insolvent   under  the  Insol- 
vent Act  ot  18G9,  and  that  the  now  plaintiff  was  the  attor- 
ney of  Sterenson  and  wife  in   the  foreign   court.     It  was 
also  admitted  that  Stevenson  and  wife  were  married  thirtv 
years  ago.     It  was  held  that  the   plaintiff  was   entitled  to 
recover,  fo:-,  ;,;7mr^/;/r/c  the  costs  for  which  the  judrrment 
was  recovered  were  incurred  and  recovered  bv  the'  wifL  and 
did  not  pass  to  the  assignee  of  her  husband."     [I[,uihitt  v 
Saxton,  42  U.  C.  li  4!.).)  v      .  • 

To  entitle  a  wife  to  recover  on  a  note  from  her  husband 
to  her  during  coverture,  it  must  be  shown  that  there  was 
good  consideration  proceeding  from  the  wife  out  of  some 
separate  estate  belonging  to  her  to  support  the  promise 
( />  '^nnun  V.  Brnc.t,r,  ,i  aL,  28  C.  C.  C.  P.,  607,  per  Gu-yunc, 
J.,  at  p.  ()()!).)  ^  -^       ' 


A  married  woman  is  still  entitled,  under  the  Statute  of 
Limitations,  to  bring  an  action  in  respect  of  her  separate 
property  within  six  years  after  becoming  dismrat,  notwith- 
standing the  powers  conferred  on  her  b\-  the  2()th  section 
of  Rev.  Stat.  Ont.,  cap.  12o,  {Cnroll  x.' Fit:<,,ral,l,  5  Tup- 
per  App.  II.  822.)  The  case  of  Taiflnr  v.  Pa'rn^'ll,  (43  U.  C. 
li.  239,)  also  establishes,  with  reference  to  infants,   that 


■ 
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under  the  Statute  of  Limitations,  an  infant  1ms,  for  six 
years  after  attaining'  his  majority,  the  right  to  In'ing  an 
action  for  work  and  labor,  notwithstanding  sec.  5  of  Itev. 
Stat.  Ont.,  cap.  135,  which  gives  him  the  benefit,  under 
certain  circumstances,  of  any  contract  for  work,  as  if  he 
v,i're  of  full  age. 

By  the  21st  section  of  the  Rev.  Stat.,  cap.  125,  a  mar- 
ried woman,  in  her  own  name,  or  that  of  a  trustee  for  her, 
may  insure  for  her  sole  benelit,  or  for  the  use  or  benefit  of 
her  children,  her  own  life,  or  with  his  consent,  the  life  of  her 
husband,  for  any  definite  period,  or  for  the  term  of  her  or 
his  natural  life  ;  and  the  amount  i)ayable  under  said  insur- 
ance shall  be  receivable  for  the  sole  and  separate  use  of 
such  married  woman  or  her  children,  as  the  case  may  be, 
free  from  the  claims  of  the  representatives  of  her  husband, 
or  of  any  of  his  creditors. 

This  power  of  the  wife  on  her  part  to  insure  either  her  or 
her  husband's  life  may  be  compared  with  cap.  129  of  the 
Revised  Statutes,  by  virtue  of  which,  tlu'  husband,  on  his 
part,  may  insure  his  life  for  the  benelit  of  his  wife  or  chil- 
dren, and  sueh  insurance  when  effected  is  free  from  the 
husband's  control,  and  from  the  claims  of  any  of  his  credi- 
tors. 


By  the  22nd  section  a  married  woman  nuiy  bold  stocks, 
and  niiiy  vote  and  enjoy  like  rights  as  other  stockholders. 
In  reference  to  this  section,  ]\Ir.  Walkem  renuirks,  "  The 
rights  conferred  by  this  section  are  unich  more  extensive 
than  tlu)se  of  the  same  class  conferred  by  the  English  Act. 
A  married  woman  has,  in  fact,  the  same  rights  as  a  stock- 
holder as  are  possessed  by  men.  They  enjoy  the  same 
rights  as  othei  stockholders  or  members,  the  word  '  other  ' 
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to  any  position  in"     ^   '     nt  \vrT"''  ""'"""  ''^  '"'"'" 
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PLIv\l)lN{l    or    ASSKiX^IEXTS. 


Pliddiiit;  iiiidfr  tlir  Sitiliili-. 

Re-assi<^iii}ii'iit  to  oiit^iiicil  (t?cihT. 

Dcu'uil  of  coiisidi-nilioii. 

Chose   ill   Action    itself  must   l>c    sit 

nut. 
Phti  l)v  (Itlitor  that  ilclit  is  dssitiiird. 


Chose  ill  Action  assii^ncd  to  f^iililic 
(ijticcv. 

JiKlf^iiiciit  recovered  hy  ns.si^iior  and 
revived  hy  nssif^iiee.  -''>'"i,'^^'■''i- 
tioii  (III  R(dl. 

Parties  in  Equity. 
I  iiterpleoder. 


J-lciiilimi    under  tlir  Staliifi 


By  the  uiiitli  section  of  Itev.  Htiit.  Out.,  cap.  IKi.  it  is 
enacted  that  "  the  plaintilt'  in  any  action  or  snit,  where  the 
assi^amient  is  re([iiire(l  by  this  Act  to  l)e  in  writing,  may 
claim  as  assignee  of  the  original  party  or  first  assignor, 
setting  forth  Itrielly  the  various  assignments  under  which 
the  said  cIk'.si'  in  dctioii  lias  become  vested  in  him  ;  hut  in 
all  other  resp(!<'ts  the  pleadings  and  proceedings  in  sucli 
action  shall  he  as  if  the  action  was  instituted  in  the  name 
of  the  original  party  or  first  assignor." 


h 
t\ 
ti 
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A  declaration  by  an  assignee  of  a  chose  in  action  alleging 
that  it  "  was  duly  assigned  in  the  nnmner  required  by  the 
Act,"  was  held  to  be  sufficient :  the  objection  in  this  case 
on  demurrer  was  that  the  above  section  expressly  required 
particulars  of  the  assignments  tc  be  given,  and  that  the 
dechiration  did  not  show  whether  the  assignment  w'as  direct 
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Wlioro  tlio  (Iclrn.lant  pleaded  to  n    1 .  i       .• 
-'""^on  counts  that  tin-    .lu    t  tfs    .v    '^'f'^'^''''  ""  tlio 
''"'•^  ''"'^^  ^'^tuses  of  action  1   ■,  ''"^'""  '"^'^'^^^''^  ^^'^' 

'''^t   v.,  and  the  pl.:;^         :^^^^^^^^^^^ 

A  sunilai-  vq)lieation   was  J.eld   ....    i  '    //    '  '  ^  *  ^ "  ■^''^•^ 
^««i«nnient  and  re-assi     1  ^    /  r^;'^*^'  ^"^l'^'^*   ^-  the 

/>''>//«/  r;/'   Considcrafinn. 

;^- the  a.i,nn.;;:  r;:rs^^ 

tion,  It  was  contended  on  behalf  o  ft  ,  '  "'"^''^«^''^- 

plea  merely  raised  the  issue  o  '  ^'^'''^^I^^^t,  tlnit  the 

--  1-Id  to  he  no  pi         "^,  ^  '--^--l.oH-nership,  hut  it 
P'oa  of  non-assi^aiment       /    •       "^     '''"»  '''''''^  ^V  t^'o 

A  declaration  thof  T>    i.,         i- 
tio"  .1,,,,.  as.i;, ";',,, ™'';;«  '"•  v.l,.al,U.  ,..„.,,„,. 

>«"i.     !■'- words  iK.veTuoLli'''  '"?'"'"■"»■■'  «■«»  Loli 

-'»..  ^  the,  did :  C' "  z  "r'""'  ""■  """^^  "'■ 

""""    ■'""''w'i'A  45  U.  0.  K. 
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H(\.)  The  reason  for  this  will  be  more  fully  shown  in  the 
jud'^nu'nt  of  Osier,  J.,  who,  referrinf^  to  analof^ous  cases, 
says  at  pa^e  81),  "  MifrlwU  v.  (imxJnU,  44  U.  C.  H.,  898,  was 
relied  on,  in  support  of  the  count,  hut  besides  the  fact  that 
there  was  no  demiu'rer  in  that  case,  the  first  count  stated 
that  the  debt  assigned  was  money  due  to  the  assifi^nor  in  the 
hands  of  tht;  defendant,  which  nii^dit  not  unfairly  be  read,  if 
necessary  as  an  alleviation  of  money  had  and  re(;eived  by 
the  defendant  for  the  use  of  the  plaintiff.  And  in  that  case 
and  in  Br'uc  v.  lintntiatcr,  L.ll.,  3  (J.  B.  I).  ~)iS\),  also  cited 
and  relied  upon,  there  was  the  further  alle^'ation  that  the 
defendant  accepted  the  order  or  assignment,  which  thou^di 
not  necessary  to  complete  the  plaintiff's  ('(piitable  title  as  as- 
signee of  a  chose  in  action,  might  be  read  as  an  averment 
of  an  express  promise  by  the  d«])tor  to  pay  the  assignee." 
An  averment  of  the  latter  kind,  as  will  be  seen  by  reference 
to  pages  jIS-'J  of  this  work,  if  proven,  would  establish  privity 
between  the  di'l)tor  and  the  assignee,  and  the  debtor  would 
l>e  directly  liable  on  his  contract  with  the  assignee.  (See 
also  Contra  v.  lAofid,  3  U.  C.  R.  51.) 

Pled  III/  debtor  tJidf  debt  /-s  ((saifjiied. 


A  plea  by  the  debtor  that  the  debt  is  assigned  is  a  good 
plea  (see  ante,  pages  61-2) ;  but  a  defendant  so  pleading 
an  assignment  of  the  debt  to  a  third  party  must  state. the 
name  of  such  assignee,  or  allege  that  his  name  is  not  within 
the  knowledge  of  the  defendant.  (Fcnjiison  v.  Elliott,  12, 
r.(\  L.J.  N.S.  249.) 

Chotic  in  action  dxnij/ni'd  to  jnihlic  o/jicrr. 

A  declaration  on  the  common  ounts.  in  an  action  by  the 
Postmaster  General,  alleged  that  the  defendants  were 
indebted  to  one  M.,  who  assigned  such  debt  to  the  plaintiff. 
It  was  held  sufficient  under  section  9,  above  quoted,  without 
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"lloRinK  th,,t  th.  ,l..|,t  was  ...„„u.,.t...I  with  „l„i„tirs  „ffi..„ 
Omnvl  V.  n.,l„;-U„„,  J 1   I  ■.  C.  I!.  875.) 

■''"''■""■'"   ' "•••'•■"'   ';■"  "«'>'""'•  "'"'    •■n-ir,.,   ,,,  „,,,,„„_ 

Hi  a  case  wheroin  th.  plaintifn.a.l  vecovore.l  jud-anont 

"•^:l^-  an  assignment  of  th.  jn.l.ment  to  a  thir.l  par  v    t    ■ 

a^..neewasallowedto.nt.vasu.,.stiononti: 

i  >n..    H.  j.al.Mn.nt  .n  the  assion^.'s  own  ..tnu-.    ^ItJiouc^h 
I'etoro  the  pass m"  of  tl„.  .\,.f   H,  •  '  •    -^Hiiougn, 

iH-on  cntitLl  7    /i  •        ,  '''""'^'''  "''-'^*  »<'t  have 

i    e^e       n  H?.       1         T''  '  '"  ^^'^"""  '^"'^'  ^^"   -1^''*-''1« 

Ac  J  opeiatc  as  an  actual  transfer  of  all  riolits  and  interests 
^"  the  .,u.l,^■mont.     (/V.////y.s  v.  f.r.  8  P.  R.  51.) 

P'Oiirs   ill    I'liin'itii. 

By  tl,„  59tl,  of  tlu.  LV,„.  Cl,y,  ()i-,U.r«,  .„  assi„noo   of  .. 

Pa  t  "      :  '  ;/"^'""™'  -  l'-'>--     IS...  al.o  Caiv.vt„n 
xauies,  Znd  edition,  ^nif^e  32;j.) 


!litifj)/r(i>! 


cr. 


In  the  Suponor  an,l  County  Coiats  of  (Jonmion   Livv 

n  ^.vmsheo  ea,es  the  Division  (.>,„,s  posse's       ;'  .owe'; 
^hiimants  to  a  tu,„l  ,„  the  hands  of  a  ganushee.     I„  the 
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Superior  and  County  Courts,  tins  could  not  l)c  douf  under 
the  Kii»"»iJi^l»<^^' *'1"'>^*'^  "*  tlif  Coniinon  Law  rroceduii'  Act, 
l)ut  by  virtue  r)f  tiie  Administration  of  Justice  Act  of  187i3» 
HC'C.  'S  (\l.  S.  Ont.,  cap.  V.),  sec.  5),  this  may  now,  it  is  con- 
ceived, he  done.  (Sc(!  \"ict(iii<i  Mutiinl  Fin'  Insuinnce 
Compdfiij  V.  Ii<-tliiiiir,  1  Tupinr  Ai)p.  \l.  'M)H.\ 


ADOi:  \1)A. 


I NoTICK     o|.'    AssKiN.MKNT. 

(Sec  (KKjiH  .-,()  „it<l  :,i.) 

Althcuj;],  th,.  ussi^n...  of  ,,  H,..s.  i„  M.-tion  UxVon'ihe 
sani.  subject  to  cjuities,  y.t  hv  uvax  Ho.M..(i,n,.s  i.n  h,  a 
in'itvr  situation  tlmn  the  assignor.  Thus,  ul.cn.  the 
ass.jr,,,,,.  is  ....tith.l  to  thr  choso  in  action  hvvirtur  Ufa 
voluntary  (•(...vcyance,  hut  assigns  th.  same  for  a  vahiahh. 
conHuleration,  the  assignee  so  taking  it  has  a  superior 
e.|U.ty  to  that  of  <-re.litor8  who  have  nospeeide  eharj^e  upon 
the  property.  (Se..  (n'on/r  v.  MUIha„h.,  \)  V,,s  !.,()• 
no,d.Utrh  V.  Walhn,  5  V\.  A-  Ki,,,  ,V2!)  ;  Tnltn,  v.  l.nu'il,,^ 
1.)  (irant  I'iC..)  •       ' 

A  transferee  with  notiee  of  a  p,ior  ineunihran.v  n.ay 
take  the  heneht  of  want  of  notice  in  liis  vou.lor,  ^Lna-thc, 
V.   Citrltoii,  2  Atk.  211.) 


II.— I.mim:rkk( T    Assi,,NMi:Nr. 

A    pronu's,.  to    pay  moniy  when  tlie  .lehtor  receives    a 
lebt  .hie  to  him  for  a  third  persou  .Joes  not  eonstitute   an 
equitahh.  asHi-nnient  so  as  to  charge  the  <leht  in  the  han.Is 
•     sueh  third  person. 

A.  having  a  car-o  of  wheat  brou-ht  ])v  a  vessel  called  the 
M<ir,u,nU„  in  the  hands  of  a  fa<-tor  for  sale.  obtaino<l  from 
H.  a  loan  .      t'oUO  for  which  he  ^ave  r>.  hs  acceptance  at 
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two  months,  describing  the  consideration  to  be  '*  value 
received  in  wheat  ex  Maraqnita"  and  they  verballj'  agreed 
that  the  bill  was  to  be  renewed  from  time  to  time  until  A. 
should  receive  from  the  factor  the  proceeds  of  the  wheat. 
It  was  held  that  this  did  not  charge  the  fund  in  the  hands 
of  the  factor  so  as  to  amount  to  an  equitable  assignment  of, 
or  an  equitable  charge  upon  the  fund,  (Field  v.  Megaiv, 
L.  R.,  4  C.  P..  600.) 


III. — TUANSI'ER    FROM    HuSJJAND    TO    WiFK. 

After  the  dt-ath  of  a  man  and  his  wife,  a  sum  of  money 
Avas  found  deposited  in  al)ank  at  the  credit  of  the  wife  which 
had  been  so  depo.-ited  in  the  lifetime  of  the  liusl)and,  but 
it  did  not  appear  by  whom,  although  from  the  surrounding 
circumstances  it  was  inferred  by  the  Court  that  the  deposit 
was  so  made  by  the  husl)and.  Tlie  wife  survived  the  hus- 
band, and  after  her  death,  it  was  held  that  it  belonged  to 
he  estate  o/  the  wife.  {Ferrin  v.  Haviilfon,  9  Grant,  3()*2. 
See  DiinDier  v.  PUclicr,  2  M.  i!c  K.,  •262;  Haiies  v.  Kin(J('r- 
s^v/,  2Sm.  .;•  (i.  1!)7.) 


IV. — Covenant  im  Insure  is  an  Eqiitable  Assignment. 

It  is  said  at  piige  44,  "A  covenant  to  insure  for  the  bene- 
lit  of  an  incunibraucer  operates  as  an  equitable  assignment 
of  the  policy  of  insurance."  The  case  of  Greet  v.  Citizens' 
Inaurance  Co.,  (27  (irant,  121)  is  quoted  as  an  authority  for 
this  doctrine.  This  case  was  carried  to  appeal,  and  the  de- 
cision was  reversed  on  other  points.  It  has  not  been  reported 
as  yet,  but  the  kindness  of  Mr.  Tuppt>r  has  supplied  the 
following  extract  from  the  judgment  of  the  Court  of  Ap- 
peal. 

"  We  think  that  a  right  to  sue  as  assignees  was  created 


ADDENDA. 


153 


hy  the  covenant,  and  that  ,he  notices  ffiven  ou^ht  to  I.. 
<3eGmed  snfficient  •  nn,l  aUi        i         •     '  ou^M  to  be 

arise  a,  to  ,  e  ek"    'of     :"'"  h"''™"'  ^'"""""»  "">'" 

and  the  extent  towi  I,   i,  ^TT'T  TI"  ''^'  ''"'^'"' 
i.<j  wiiicii,  ir  at  all,  ihev  bind  the  Dlanni'Hc 


v.— CjlATrnL    lIokTOAGES. 

Tl,e  ease  of  McM„st,.r  .(■  Co.  „„,,  ,;„.  y,„„,  „,.,^,„„.„  ^. 

l:r  ', '  '■"I""'""' '"  *''"  ^"""'''"''  -r-""  ^v,,,,.,,  voi  1  . ,: 

b%  and  ,„  tl,e  C„.ada  L„.  J„,„.„„l,  vol.  17,  ,  u^e  47    "f' 


v'ork. 


'r/s/.'/y  cited  at  page  81  of  this 


With  reference  to  registration    of    a  chattel   tnortcni^e 
be-g  not.ce  to  the  niortgagor,  see  Tru.t  an,  Loan^^^ 


^"J-— lilOIIT   OF    SuilK 


rv    TO   AsSKiNMKNT   OF    SECURniKS. 


In  Chapter  YlIL  ot  this  work  this  subject  is  treated  of 
^.^  following  is  a  report  of  a  recent  Common  Pleas  case 
i"  ^ol.  1  Canachan  Law  Tinn's,  iG,  and  17  IJ.C.L.J.,  io. 

Action  for  Be„,,U  of  Join,   JM.r„-l,,rl M.^Co,,- 

tnbiitioii—U.S.O.,  c.  IKi,  ss.  i.  ;i,  4. 

A  promissoo-  note  tnade  by  ,l,e  Preside.it  and  Secietai-v 
o.  a  s,.„d,eate.  fonned  fo,-  tl,e  purpose  of  eo.„„leth,!  t , . 
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CHOSES   IN    ACTION. 


Hainiltuii  .ind  Duiidas  Street  Railway,  in  favor  of  ().,  S. 
and  the  defendants,  was  by  thein  endorsed  to  the  Canadian 
Bank  of  Comnierco.  On  the  day  the  note  fell  due  O.  and 
S.  paid  the  same,  S.  at  the  time  of  so  doin^j  dii'ectin<j;  the 
baniv  to  endorse  it  to  the  phiintiff,  who  gave  no  considera- 
tion therefor.  This  was  accordingly  done  and  the  present 
action  brought  against  the  defendants  as  endorsers  of  the 
note. 

Held  as  a  fact,  that  S.  by  his  ])ayments  intended  to  sutisfy 
the  note ;  and  therefore  the  plaintiff  by  this  endorsement 
to  him  took  just  sncli  rights  as  S.,  after  such  payment,  had 
with  respect  to  the  note,  and  that  inasmuch  as  the  defen- 
dants were  co-partners  with  S.  in  the  above  mentioned 
railway  undertaking,  and  the  note  was  made  for  a  purpose 
directly  relating  to,  and  not  in  a  matter  merely  collateral 
to  the  partnership,  they  were  not  liable  to  S,  in  an  action 
agaiu'^t  them  as  endorsers,  and  so  therefore  the  plaintiff 
could  not  recover  against  them. 

In  an  action  by  a  third  person  holding  for  the  benetit  of 
a  joint  endorser  against  his  co-endorsers  who  are  sued  as 
endorsers,  such  joint  endorser  cannot  claim  contril)Ution 
under  R.  S.  O.,  c.  IIG,  ss.  2,  JJ  and  4,  for  he  should  sue 
each  of  the  defendants  separately  for  his  share  of  the  con- 
tribution, and  not  the  two  jointly,  and  should  also  declare 
specially  for  that  proportion  of  contribution,  and  should 
not  sue  the  defendants  as  endorsers  for  the  full  amount  of 
the  note. 

Held,  further,  tlrat  t!ie  Statute  above  referred  to,  is  not 
applicable  to  paitnership  transactions. 


I 


VII. — JiDicATURE  Bill — Interpleaded. 
Sub-section    six  of  section  nineteen   of  the   Judicature 


ADDENDA. 


Bill,  noAV  before  the  Ontario  Le^i.slat 
lows  : —  ° 
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AN    ACT    RESPECTING    WlilTS    OF     EXECUTION. 

Revised  Statute  ok  Ontario,  Cap.  66. 

Spc.  28.  The  Sheriff  or  other  officer  having  the  execution  of  any  writ 
of  ficvi  fiirias  against  goods  sued  out  of  cither  of  the  Superior  Courts  of 
Common  Law,  or  out  of  any  County  Court,  or  of  any  precept  made  in 
pursuance  thereof,  shall  seize  any  money  or  bank  notes  (including  any 
surplus  of  a  former  execution  against  the  debtor),  and  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  mortgages,  specialties,  or  other  secu- 

ities  for  money,  belonging  to  thy  person  against  whose  effects  the  writ  of 
fieri  facias  has  issued,  and  shall  pay  or  deliver  to  the  party  who  sued  out 

he  execution,  any  money  or  bank  notes  so  seized,  or  a  sufficient  part 
thereof,  and  shall  hold  any  such  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  other  securities  for  money,  as  a  security  oi- 
securities  for  the  amount  by  the  writ  and  endorsement  thereon  directed  to 
be  levied,  or  so  much  thereof  as  has  not  been  other^vise  levied  or  raised, 
.ind  such  Sheriff  or  other  officer  may  sue  in  his  own  name  for  the  recovery 
•"'f  the  sums  secured  thereby,  when  the  time  of  payment  thereof  has 
arrived.     C.  S.  U.  C,  c.  22,  s.  261. 


Sec.  29.  The  payment  to  such  Sheriff  or  other  officer  by  the  party 
liable  on  any  such  chccjue,  bill  of  exchange,  promissory  note,  bond,  spe- 
cialty or  other  security,  with  or  without  suit,  or  the  recovery  and  levying 
execution  against  the  party  so  liable,  shall  discharge  him  to  the  extent  of 
such  payment  or  of  such  recovery  and  levy  in  execution  (as  the  case  may 
be),  from  his  'lability  on  any  such  checjue,  bill  of  exchange,  promissory 
note,  bond,  specialty,  or  other  security.     C.  S.  U.  C,  c.  22,  s.  262. 

Sec.  30.  The  Sheriff  or  other  officer  shall  pay  over  to  the  party  who 
sued  out  the  writ,  the  money  so  recovered,  or  a  sufficient  sum  to  discharge 
the  amount  by  the  writ  directed  to  be  levied.     C.  S.  U.  C,  c.  22,  s.  263. 

Sec.  31.  If,  after  satisfaction  of  the  amount,  together  with  Sheriff's 
poundage  and  expenses,  any  surplus  remains  in  the  hands  of  the  Sheriff  or 
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other  officer,  the  same  shall  be  paid  to  the  party  against  whom  the  writ 
issued.     C.  S.  U.  C,  c.  22,  s.  264. 

Sec.  32.  No  Sheriff  or  other  officer  shall  be  bound  to  sue  any  party  liable 
upon  any  such  cheque,  bill  of  exchange,  promissory  note,  bond,  specialty, 
or  other  security,  unless  the  party  who  sued  out  the  execution  enters  into  a 
bond,  with  two  sufficient  sureties,  to  indemnify  such  Sheriff  or  officer  from 
all  costs  and  expenses  to  be  incurred  in  the  prosecution  of  the  action,  or  to 
which  he  may  become  liable  in  consequence  thereof;  and  the  expense  of 
such  bond  may  be  deducted  out  of  any  money  recovered  in  such  action. 
C.  S.  U.C,  c.  22,  s.  265. 


|nt  of 

ma) 

ssory 

1  who 
Urge 

Lift"s 
I  ft  or 


AN  ACT  RESPECTING  ABSCONDING  DEBTORS. 

Reviskd  Statute  of  Ont.^rio,  Cap.  68. 

Sec.  22.  In  case  notice  in  writing  of  the  writ  of  attachment  has  by  the 
Sheriff,  or  by  or  on  behalf  of  the  plaintiff  in  sui.h  writ,  been  duly  served 
upon  any  person  owing  any  debt  or  demand  to,  or  who  has  the  custody  or 
possession  of  any  property  or  effects  of,  an  absconding  debtor,  and  in 
case  such  f)erson  after  such  notice,  pays  any  such  debt  or  demand  or 
delivers  any  such  property  or  effects  to  such  absconding  debtor,  or  to  any 
person  for  the  individual  use  and  benefit  of  such  absconding  debtor,  he 
shall  be  deemed  to  have  done  so  fraudulently,  and  if  the  plaintiff  recovers 
judgment  against  the  absconding  debtor,  and  the  property  md  effects 
seized  by  the  Sheriff  are  insufficient  to  satisfy  such  judgment,  such  person 
shall  be  liable  for  the  amount  of  such  debt  or  demand,  and  for  such  pro- 
perty and  effects  or  the  value  thereof,     C.  S.  L'.  ('.,  c.  25,  s,  2j. 

Sec.  23,  If,  after  notice  as  aforesaid  of  a  writ  of  attachment,  an\  per- 
son indebted  to  the  absconding  debtor,  or  having  custody  of  his  property 
as  aforesaid,  is  sued  for  sucii  debt,  demaml  or  property  by  the  absconding 
debtor,  or  by  any  person  to  whom  the  ab.scondin)^  debtor  has  assigned 
such  debt  or  property  since  the  date  of  the  writ  of  attachment,  he  may, 
on  affidavit,  apply  to  the  Court  or  a  Judge,  to  stay  proceedings  in  the 
action  against  himself  until  it  is  known  whether  the  property  and  effects 
so  seized  by  the  Sheriff  are  suHicient  to  discharge;  the  sum  or  sums  recov- 
ered against  the  absconding  clebtor,  and  thi'  ("(jutt  or  Judge  may  make 
such  rule  or  order  in  the  matter  as  the  (!ourt  or  Judge  thinks  lit.  and  if 
necessary  may  direct  an  issue  to  try  any  di>puted  question  of  fact*  C  S, 
V.C,  c.  25,  s.  24. 

Sec.  24.     If  the  real  and  personal  property,  credits  and  effects  of  any 
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absconding  debtor  attached  by  any  writ  of  attachment  as  aforesaid,  prove 
insuflicient  to  satisfy  the  executions  htained  in  the  suit  thereon  against 
such  absconding  debtor,  the  Sheriff  iia\ij,'  the  execution  thereof  may,  by 
rule  or  order  of  tlie  Court  or  a  Judge,  to  be  granted  on  the  application  (jf 
the  plaintiff  in  any  such  case,  sue  for  and  recover  from  any  person  indebt- 
ed to  such  absconding  debtor,  the  debt,  claim,  property,  or  right  of  action 
attachable  under  this  Act,  and  owing  to  or  recoverable  b}-  such  absconding 
debtor,  with  costs  of  suit,  in  which  suit  the  defendant  shall  be  allowed  to 
set  up  any  defence  which  would  have  availed  him  against  the  absconding 
debtor  at  the  date  of  the  writ  of  attachment,  and  a  recovery  in  such  suit 
by  the  Sheriff  shall  operate  as  a  discharge  as  against  such  absconding 
debtor;  and  such  Sheriff  shall  hold  the  moneys  recovered  by  him  as  part 
of  the  assets  of  such  absconding  debtor,  and  shall  apply  them  accordingly, 
C.  S.  U.  C,  c.  25,  s.  25. 

Sec.  25.     The  declaration  in  any  such  action  by  the  Sheriff  shall  con- 
tain an  introductory  averment  to  the  effect  following  : 

A.  B.,  Slierift  of  (etc.)  who  sues 

under  the  provisions  of  The  Act  rfsprcfiiii^  Ahscoiuiiii/r  Debtors,  in  order 

to  recover  from  C.  D.,  debtor  to  E.  1".,  an  absconding  debtor,  the  debt  due 

(or  other  clniiii,  nccordiiig  to  the  facts)  by  the  said  C.  D.  to  the  said  E,  !■". 

complains,  etc. 

C.  S.  U.  C,  c.  25,  s.  26. 

Sec.  2(>  (provides  'hat  Sheriff  is  not  hound  to  site  until  creditor  i^ives  bond 
to  indemnify  him.) 

Sec.  27   (provides  that  Sheriff's  successor  may  continue  the  action.) 


AN  ACT  RESPECTING  INSOLVENCY. 


38  Vic.  Cap.  16  (Canada). 


Repealed  /'\' 43  Vie.,  cap.  i  (Canada),  ivith  exception  as  to  pending  eases. 

Sec.  67.  After  having  acted  with  due  diligence  in  the  collection  of  the 
debts,  if  the  assignee  finds  there  remain  debts  due,  the  attempt  to  collect 
which  vyould  be  more  onerous  than  bene*^"-ial  to  the  estate,  he  shall  report 
the  same  to  the  creditors  or  inspectors,  and  with  their  sanction  he  may  sell 
the  same  by  public  auction,  after  such  ad%'ertisement  thereof  as  they  may 
order ;  and  pending  such   advertisement,  the  assignee  shall  keep  a  list  of 
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tlu'  debts  be  suld,  open  to  inspection  at  bis  office,  and  shall  also  give 
free  access  to  all  documents  and  vouchers  explanatory  of  such  debts;  but 
all  debts  amountin;^  to  more  thati  one  hundred  dollars  '^^l-.all  be  sold  sepa- 
rately. e\i'e]it  as  luMi.in  iitherwise  providivi. 

Sec.  ()ij.  The  jierson  who  jnn'chases  a  debt  from  the  assif,'nee,  may  sue 
for  it  in  his  own  name  as  effectually  as  the  ins  )lvent  mit^ht  have  done,  and 
as  the  assignee  is  hereby  authorized  to  do  ;  and  a  bill  of  sale  (I'orn)  M.), 
signed  and  delivered  to  him  by  the  assignee,  shall  be  prima  fdcir  (evidence 
of  such  purchase,  witlimit  proof  of  the  li.indw riling  of  the  assignee,  and 
the  debt  sold  shall,  in  liie  Province  of  (^)uebi'c,  vest  in  the  juirehaser  with- 
out signification  to  the  debtor;  and  no  warranty,  except  as  to  the  gofxl 
faith  of  the  assignee,  shall  be  created  by  such  sale  and  (■on\<'\  ,inee.  not 
<.'veii  that  the  debt  is  due. 


AN  ACT  lIKSrECTlXG   :\rrTUAL   FIKE   IXSl'lUNCE 

C0.MPANIE8. 


Ri;\isi-:i>  Sr.xTfTE  (,)nt.\ki(\  ('.\p.   ifii. 

Sec.  41.  In  case  an\  prupertv,  real  or  personal,  is  alienated  by  sale, 
insolvencN'  or  otherwist'.  the  policy  shall  be  void,  and  shall  be  surrendered 
to  the  directois  of  thi.'  conij>any  to  be  cancelled  ;  and  thereupon  tlie  assured 
shall  be  entitled  to  rict"i\(.'  his  deposit  note  or  note's,  upon  pa\'meiit  of  his 
proportion  of  all  losses  and  expenses  which  hatl  accrued  prior  to  such 
surrender;  but  the  assignee  may  have  the  pcjlicy  transferred  to  him,  and 
upon  application  to  the  directors,  such  ;issignoe.  on  giving  proper  securit\' 
to  their  satisfaction  for  such  jiortion  of  the  deposit,  or  jiremiuni  note,  or 
undertaking  as  remains  unpaid,  and  with  their  consent  within  thirty  days 
next  after  such  alienation,  may  have  the  polic\-  ratified  and  confirmed  to 
him,  and  by  such  ratification  and  contirniation  s.iid  assignee  shall  be  en- 
titled to  all  the  rights  and  privileges,  and  be  subject  to  all  the  liabilities 
and  conditions  to  which  the  original  party  insured  was  entitled  and  subject, 

Sub-sec.  2.  In  cases,  however,  where  the  assignee  is  a  mortgagee,  the 
directors  may  permit  the  policy  to  remain  in  force,  and  to  be  transferred 
o  him  by  way  of  additional  security,  without  requiring  any  premium  note 
or  undertaking  from  such  assignee,  or  his  becoming  in  any  manner  person- 
ally liable  for  premiums  or  otherwise ;  but  in  such  cases  the  premium  note 
or  undertaking  and  liability  of  the  mortgagor  in  respect  thereof  shall  con- 
tinue in  nowise  affected.     36  V.,  c.  44,  s.  39. 
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AN  ACT  TO  AMEND  THE  MERCANTILE  LAW. 

Revised  Statute  of  Ontario,  Cap.  ii6. 

T  TER  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis 
live  Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  This  Act  may  be  cited  as  "  The  Mercanttlc  Amcndimnt  Act." 

2.  Every  person  who,  being  surety  for  the  debt  or  lUity  of  another,  or 
being  liable  with  another  for  any  debt  (jr  duty,  p.iys  such  debt  or  per- 
forms such  duty,  shall  be  entitled  to  have  assigned  to  him  or  a  trustee  for 
him,  every  judgment,  specialty  or  other  security  which  is  held  by  the 
creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty 
or  other  security  be  or  be  not  deemed  at  law  to  have  been  satisfied  by  the 
payment  of  the  debt  or  the  performance  of  the  duty.     26  V.,  c.  45,  s.  2. 

3.  Such  person  shall  be  entitled  to  stand  in  the  place  of  the  creditor, 
and  to  use  all  the  remedies,  and,  if  need  be  and  on  proper  indemnity,  to 
use  the  name  of  the  creditor  in  any  action  or  other  proceeding  at  F.aw  or 
in  Equity,  in  order  to  obtain  from  the  principal  debtor  or  any  co-surety, 
co-contractor  or  co-debtor,  as  the  casa  may  be,  indemnification  for  the 
advances  made  and  loss  sustained  by  the  person  who  has  s )  paid  such 
debt  or  performed  such  duty  ;  and  such  payment  or  performance  so  ma  le 
by  such  surety  shall  not  be  pleadable  in  bar  of  any  such  action  or  other 
proceeding  by  him.     26  V.,  c.  45,  s.  3. 

♦.  No  co-surety,  co-contractor  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor  or  co-debtor,  by  the  means  afore- 
said, more  than  the  just  proportion  to  which,  as  between  those  parties 
themselves,  such  last  mentioned  person  is  justly  liable,     id  V.,c.  45,  s.  4. 

BILLS   OF  LADING. 


6.  Whereas  by  the  custom  of  merchants,  a  bill  of  lading  of  goods  being 
transferable  by  endorsement,  the  property  in  the  goods  may  thereby  pass 
to  the  endorsee,  but  nevertheless,  all  rights  in  respect  of  the  contract 
contained  in  the  bill  of  lading  continue  in  the  original  shipper  or  owner, 
and  it  is  expedient  that  such  rights  should  pass  with  the  property ;  and 
whereas  it  frequently  happens  that  the  goods  in  respect  of  which  bills  of 
lading  purport  to  be  signed  have  not  been  laden  on  board,  and  it  is  proper 
that   such   bills  of  lading  in  the  hands  of  a  bona  fide  holler  for  value 
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should  not  be  questioned  by  the  tn.istor  or  other  person  si^'niii!,'  the  s;mie, 
on  the  f^Tound  of  the  j,'nods  not  having  hoen  laden  as  afor  saiil : 

'riuTeforo  it  is  enacted  as  follows  : 


lover 
fore- 
Irties 

4- 


1.  Ivvery  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  passes  npon  or  by  reason  of  such  consignment  or  endorserrent, 
shall  have  transferred  to  and  vested  in  him  all  rights  of  suit,  and  Ix;  sub- 
ject to  the  same  liabi!itit;s  in  respect  of  such  goods  as  if  the  contract  con- 
taine  1  in  the  hill  of  lading  hatl  been  made  to  himself.     35  V.,  c.  ig,  s.  i. 

2.  Nothing  in  this  section  C)ntained  sh.dl  prijudice  or  affei:t  any  ri/,dit 
of  stoppage  'n  transitu,  or  any  right  to  claim  freight  against  the  original 
shippjr  or  owner,  or  an>'  liaoility  of  the  consignee  or  enclorsce,  by  rt^ason. 
or  in  conseiiuence  of  his  being  such  consignee  or  endorsee,  or  of  his  re- 
ceipt of  the  g.)f)ds  by  re  ison  or  in  conseijuence  of  such  consignment  or 
endorsement,     33  V.,  c.  ig,  s  2. 

3.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  for  valu- 
able consideration  representing  goods  to  have  been  shipped  on  board  a 
vessel  or  train,  shall  be  conclusive  evidence  of  such  shipment  as  against 
the  master  or  other  person  siguing  the  same,  notwithstanding  th.it  sucli 
g.)o  Is  or  some  part  thereof  may  not  have  been  so  shipped,  unless 
such  holder  of  the  bill  of  l,i  ling  has  actual  notice  at  the  time  of  receiving 
the  same  that  the  goods  had  not  in  fact  been  laden  on  board,  or  unless 
such  bill  of  hading  has  a  stipulation  to  the  contrary;  but  the  master  or 
f)ther  person  so  signing,  may  exonerate  himself  in  respect  to  such  mis-repre- 
sentation, by  showing  that  it  was  caused  without  any  default  >>n  his  part,, 
and  wholly  by  the  fr<\ud  of  the  shipper,  or  of  the  holder,  or  of  some  per- 
son, under  whom  the  holder  claims.     33  V'.,  c.  19,  s.  3. 

CHOSES  IN  ACTION  ASSIGNABLE. 

6.  In  the  five  next  succeeding  sections  of  this  Act, 

"  .\ssignee  "  shall  include  any  person  now  being  or  hereafter  becoming- 
entitled  by  any  first  or  subsequent  assignment,  or  any  derivative  or  other 
title,  to  a  chose  in  action  and  possessing  at  the  time  of  action  brought,  the 
beneficial  interest  therein,  and  the  right  to  receive  and  give  an  effectual 
discharge  for  the  moneys  or  the  charge,  lien,  incumbrance,  or  other  obli- 
gation thereby  secured.     35  V.,  c.  12,  s.  3. 

7.  Every  debt  and  chose  in  action  arising  out  of  contract  shall  be  assijjn- 
able  at  law  by  any  form  of  writing,  but   subject    to   such    conditions   or. 

11  C.A. 
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restrictions  with  respect  to  the  right  of  transfer  as  am  cnntaincij  in  thr 
original  contract;  and  the  assignee  thereof  shall  sue  thereon  in  his  own 
name  in  such  action,  and  for  sncli  relief  as  the  orij,'ina!  holdin-  or  assi;^iH)r 
of  sucii  choiv  in  (iction  would  be  entitled  to  sue  for  in  any  Court  of  Law  in 
this  Province.     35  V.,  c.  12,  s.  i. 

B.  The  bonds  or  debentures  of  corjjorations  made  payable  to  bearer,  or 
to  any  person  named  therein  or  bearer,  may  be  transferred  by  delivery, 
and  if  payable  to  any  pjrson  or  order  shall  (after  general  endorsation 
therejf  by  such  person)  be  transferable  by  delivery  from  the  time  of  such 
endorsation. 


'£.  Any  such  tr.msfor  shall  vest  the  property  of  such  bonds  or  cU'|]<'ii 
lures  in  the  holder  thereof  to  enable  to  him  to  maintain  an  action  thertu)n 
in  his  own  name.     35  V.,  c.  12,  s.  2  ;  C.  S.  C,  c.  84,  s.  14. 

8.  The  plaintiff  in  any  action  or  suit  where  the  assignment  is  re(piiretl 
by  this  Act  to  be  in  writing  may  claim  as  assignee  of  the  original  party  or 
first  assignor,  setting  forth  briefly  the  various  assignments  under  which 
the  said  chose  in  action  has  become  vesteil  in  him  ;  but  in  all  other  respects 
the  pleadings  and  proceedings  in  sucn  action  shall  be  as  if  the  action  was 
instituted  in  thi;  name  of  the  original  party  or  first  assignor.  35  V  . 
c.  12,  s.  4. 


10.  In  case  of  any  assignment  of  a  debt  or  chose  in  action,  arising  out 
of  contract,  and  not  assignable  by  delivery,  siu'h  transfer  shall  be  siilijec;t 
to  any  defence,  or  set  off,  in  respect  of  the  whole  or  any  part  of  such 
claim  as  existed  at  the  time  of,  or  before  notice  of  the  assignment  to  the 
debtor  or  other  person  sought  to  be  made  liable,  in  the  same  manner  and 
to  the  same  e.\tent  as  such  defence  would  be  effectual,  in  case  there  had 
Ijeen  no  assignment  thereof  ;  and  such  defence  or  set  off  shall  apply  as 
.between  the  debtor  and  any  assignee  of  such  debt  or  chose  in  action. 
j5  v.,  c.  12,  s.  5. 

11.  In  case  of  any  assignment  in  writing  as  aforesaid,  and  notice  thereof 
given  to  the  debtor  or  other  person  liable  in  respect  of  a  chose  in  action, 
arising  out  of  contract,  the  assignee  shall  have,  hold,  and  enjoy  the  same, 
free  from  any  claims,  defences,  or  equities,  which  might  arise  after  such 
notice  as  against  his  assignor.     35  V.,  c.  12,  s.  C. 

12.  The  si.\  next  preceding  sections  of  this  Act  shall  not  be  construed 
to  apply  to  bills  of  exchange  or  promissory  notes.     35  V.,  c.  12,  s.  7. 
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AN  ACT  llESPECTING  CEllTAIN  SEPARATE  lUGIITS 
OF  PKOPERTY  OF  ^rAIlRIED  W():\rEN. 


H 


Keviski)  Statltk  of  Ontauk),  Cat.  125. 

KR  MAJESTY,  by  nnfl  with  thn  arlvicc  nnrl  consent  of  the   Legisla- 
tive Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 


1.  This  Act  may  be  cited  as  "  The  Marrii-d  \l'(»n(in's  Properly  Act." 

2.  Every  woman  who,  on  or  before  the  fourth  day  of  May,  one  thousand 
eight  hundred  and  fifty-nine,  married  without  any  marriage  contract  or 
scttlrnuMit,  sli.ill  and  ma> ,  from  and  altir  the  said  day,  notwithstanding; 
her  coverture,  have,  hold  anel  enjoy  all  her  real  estate  not  on  or  before 
the  said  fourth  day  of  May  taken  possession  of  by  her  husliand,  by  him- 
self or  his  tenants,  and  all  her  personal  property  not  on  or  before  said  day 
reduced  into  the  possession  of  her  husband,  whether  belonj^ing  to  her 
l)efore  marriage,  or  in  any  way  ac(piired  by  her  after  marriage,  free  from 
his  debts  and  obligations  contracted  after  the  said  fourth  day  of  May,  and 
from  his  control  or  disposition  without  her  consent,  in  as  full  and  ample 
a  manner  as  if  she  were  sole  and  unmarried.     C    S.  U.  C,  c.  73,  s.  2. 


thereof 
li'»  action. 
Ihe  same, 
Iter  such 


lonstruetl 
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6.  Every  woman  who  has  married  since  the  fourth  day  of  May,  one 
thousand  eight  hundred  and  fifty-nine,  or  who  married  after  the  passing 
of  this  Act,  without  any  marriage  contract  or  settlement,  shall  and  may. 
notwithstanding  her  coverture,  ha\e,  hold  and  enjoy  all  her  personal  pro- 
perty, whether  belonging  to  her  before  marriage  or  ac(iuired  by  lier  by 
inheritance,  bequest  or  gift,  or  as  next  of  kin  to  an  intestate,  or  in  any 
other  way  after  marriage,  free  from  tin;  debts  and  obligations  of  her  hus- 
band, and  free  fiom  his  control  or  disposition,  without  her  consent,  in  as 
full  and  ample  a  manner  as  if  she  continued  sole  ami  unmarried  ;  but 
this  clause  shall  not  extend  to  any  property  received  by  a  married  woman 
from  her  husband  during  coverture.    C.  S.  U.  C,  c.  73,  s.  i. 

6.  Nothing  herein  contained  shall  be  construed  to  protect  the  property 
of  a  married  woman  from  seizure  and  sale  on  any  execution  against  her 
husband  for  her  torts  ;  and  in  such  case,  execution  shall  first  be  levied  on 
her  separate  property.     C.  S.  U.  C,  c.  73,  s.  3. 
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7.  All  the  sva^os  and  pcrsfiial  cirniiij^s  of  a  marrioil  woman,  and  anv 
a((liiisitii)ns  tluTefr(jm,  and  all  proceeds  or  proCits  from  any  occMi|)alion  or 
tr.idi!  wliicli  slu!  carries  on  separately  from  iicr  hnsband,  or  derived  from 
any  literary,  artistic  or  scientific  skill,  and  all  investments  of  such  wanes, 
earnings,  moneys  or  property,  shall,  after  the  said  second  day  of  March, 
OIK!  tlious,ind  eif,dit  hundred  anil  seventv-two,  hi;  frei;  frnm  the  debts  oi 
dispositions  of  hvv  liiisli,iiid.  and  sli.ili  \h:  held  and  (Mljoyed  by  such 
mrirricsl  woman  anil  disposed  ol  witimut  hei'  iinsbjind's  consent  as  fullv 
as  if  she  were  a  /<■»/.■  salr  :  and  no  order  for  protection  shall  hereafter  be 
necessary  in  respeit  of  ;my  of  such  e.irninKs  or  acquisitions  ;  and  the 
possession,  whether  .letu.il  or  constructive  of  the  husb.md,  of  any  persmia! 
property  of  any  married  wom.in,  sh.dl  not  render  tin:  same  liable  fiu  his 
debts.     35  V.,  c.  id,  s.  z 

B  Any  married  woman  having;  a  decree  for  alimony  against  her  hus- 
band, or  any  married  woman  who  lives  apart  from  hei"  husband,  having 
been  obliged  to  leave  him  fur  cruelty  or  other  cause,  which  by  law  justifies 
her  Icciving  him,  and  renders  him  li.ible  for  h'  r  support,  or  any  tuarried 
woman  whose  husband  is  a  lunatic,  with  or  without  lucid  iiit(!rvals,  or  any 
married  woman  whose  husband  is  undergoing  sentence  of  imprisonment 
in  the  Provincial  I'enitentiary,  or  in  any  gaol  for  a  criminal  offence,  or 
any  married  wcjman,  whose  husbantl,  from  habitual  drunkenness,  jirofli- 
gacy  or  other  cause,  neglects  or  refuses  to  provide  for  her  support  and 
that  of  his  family,  or  any  married  woman,  whose  husband  has  never  been 
in  this  Province,  or  any  married  woman  who  is  deserted  or  abandoned  by 
her  husband,  may  obtain  an  order  of  protection  entitling  her,  notwith- 
standing her  coverture,  to  have  and  enjoy  all  the  earnings  of  her  minor 
children,  and  any  acquisitions  therefrom,  free  from  the  debts  and  obliga- 
tiims  of  her  husband  and  from  his  control  or  ilispositions,  and  without  his 
consent,  in  as  full  and  ample  a  manner  as  if  she  continued  sole  and  uii- 
m.arried.     C.  S.  U.  C".  ,  c.  7J,  s.  6. 


9.  'J^he  married  wom.m  may  at  any  time  apply,  or  the  husband,  or  any 
of  the  husband's  creditors  may  at  any  time  on  notice  to  the  married 
woman,  apply  for  the  discharge  of  the  order  of  protection  ;  and  if  an  order 
f,>r  such  discharge  is  made,  the  same  may  be  registered  or  filetl  like  the 
original  order.     C.  S.  LI.  C,  c.  yj,  s.  7. 


f  Sections  I  o  to  14  iiirliisivf  rtUitf  to  proieidhif^s  in  applications  for  protection 
or  lers,  and  to  (lischari^e  same.  Sections  15  to  igincliisive  relate  to  i.i.\nir-iTS' 
uf  husband  and  icifc  respectively  for  wife's  debts  under  certain  circutn- 
stances.) 
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80.  A  married  woman  may  maintain  an  action  in  her  own  nanu-  tor 
the  recovery  of  any  wa(,'es,  earnings,  monoy  and  pmiH-rty,  by  this  or  any 
other  Act,  declared  fo  he  her  separate;  property,  ami  siiall  h.ive  in  her  own 
name  the  same  renieilies.  against  all  prisons  whonisoever  for  the  jirotcc- 
tion  and  security  of  such  waj,'('s,  is-irniiii,';,  money  and  property,  and  of  .my 
chattels  or  otlier  her  sep.irati!  pn^piirty  for  her  own  use,  as  if  such  w.'i^,'i's 
earniriK's,  money,  chattels  and  property  belouKed  to  her  as  an  unmarried 
woman ;  and  any  married  woman  may  be  sued  or  proceeded  aRainst 
separately  from  h(!r  husband  in  resi)ect  of  any  of  her  siiparati;  debts, 
euKaycments,  contracts  or  torts,  as  if  she  were  unm.irried.  35  V.,  c.  it), 
s.  Q. 

21.  A  marrii'd  woman,  in  her  own  nam'-;,  or  that  of  a  trustee  for  her, 
may  msuie  for  her  sole  benetit,  or  for  the  use  or  benefit  of  her  childri^n, 
her  own  life,  or,  with  his  cons'jnt,  the  life  of  her  husband,  for  any  definite 
period,  or  for  the  term  of  her  or  his  natural  life;  and  the  amount  payable 
under  said  insurance  shall  be  receivable  for  the  sole  and  separate  use  of 
such  married  woman  or  her  children,  as  the  case  may  be,  free  from  the 
claims  of  the  representatives  of  her  husband,  or  of  any  of  his  creditors. 

^5  v.,  c.  If),  s.  3. 

22.  Any  married  woman  may  become  a  stockholder  or  member  of  any 
hank,  insurance  company  or  any  other  incorporated  company  or  associa- 
tion, as  fully  and  effectually  as  if  she  were  a  /cine  sole,  and  may  vote  by 
proxy  or  otherwise,  and  enjoy  the  like  rights  as  other  stockholders  or 
members,     35  V.,  c.  lU,  s.  5. 

23.  A  married  woman  may  make  dejiosits  of  money  in  her  own  name 
in  any  savings  or  other  bank,  and  withdraw  the  sanu;  by  her  own  cheoue  ; 
and  any  receipt  or  acquittance  of  such  depositor  shall  be  a  sufhcient  legal 
discharge  to  any  such  bank.     35  V.,  c.  16,  s.  ft 

24.  Nothing  hereinbefore  contained  in  reference  to  the  in  'iieys  deposited 
or  investments  by  any  marrird  woman,  sli;ill,  as  against  creditors  of  the 
husband  give  validity  to  any  deposit  or  investrnt^nt  of  moneys  of  the 
husband  made  in  fraud  of  such  creditors,  and  any  money  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  been  passed.  35  \^,  c. 
16,  s.  7. 

26.  The  separate  personal  property  of  a  married  woman  dying  intes- 
tate shall  be  distributed  in  the  same  proportions  between  her  husband  and 
her  children  as  the  personal  property  of  a  husband  dying  intestate  is  to  be 
distributed  fjetween  his  wife  and  children  ;  and  if  there  be  no  child  or  chil- 
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(Iren  living  at  the  death  of  the  wife  so  dying  intestate,  then  such  property 
shall  pass  or  be  distributed  as  if  this  Act  had  not  been  passed.  C.  S.  U.  C. 
c,  73,  s.  17. 


26.  Nothing  in  this  Act  contained  shall  be  construed  to  prevent  any 
ante-nuptial  settlement  or  contract  being  made  in  the  same  manner  and 
with  the  same  effect  as  such  contract  or  settlement  might  be  made  if  this 
Act  had  not  been  passed  ;  but.  notwithstanding  any  such  contract  or  set 
I'.ement,  any  separate,  real  or  personal  property  of  a  married  woman, 
acquired  either  before  or  after  marriage,  and  not  coming  under  or  being 
.iffected  by  such  contract  or  settlement,  shall  be  subject  to  the  provisions 
of  'his  Act,  in  the  same  manner  as  if  no  such  contract  or  settlement  had 
been  made ;  and  as  to  such  property,  and  her  personal  earnings  and  any 
accjuisitions  therefrom, such  woman  shall  be  considered  as  having  married 
without  any  marriage  contract  or  settlement.     C.  S.  U.  C,  c.  73,  s.  ig. 
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I.-A,ssir.NA,KXT  OF  Dert  wiTrr  ^\■  xunxj.-n-. 

^  '^"^'   Province  of  Ontario 

sideration  of  dollars  now  paid  to  me   bv   X '  R       f  .k         -7  "''"" 

Ive^pLthreof    *  '">-"^^''-'--'  ■■— in  and  to  the  sa.Iana 

And   I  hereby  warrant   to  him  the  said  M    T^    *h.*  .u        •     , 
from  the  said  T  c:    fi,.  r  '  ^^^^  ''^'^'"^  '^  '^"e  tu  me 

can  be  impeached  or  affected  in  anywise  howsoever. 


Dated  at 


this 


A.D.  1 88 


day  of 
C.  P. 


IT.— General  Assignment  of  Book  Debts. 

Know  ALi  MEN-  by  these  present  that  I,  S.  I.".,  of  the  Town  of 
.n  the  County   of  ;„  cons.deration  of 

dollars  now  paid  to  me  bv  T.  W.,  of  the  of 
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;\n  i  I  the  said  S.  F..  do  hereby  warrant  that  there  is  due  to  me  from 
the  said  parties  respectively  the  amounts  which  respectively  appear  to  be 
due  bv  said  Schedule  (or  Led<rer),  and  that  the  said  sums  are  respectively 
due  to  me  over  and  above  all  claims  of  set-i^T  or  otlierwise,  and  that  they 
are  valid  and  subsisting  claims  for  the  said  respective  amounts,  and  I 
have  nut  made  or  knowin<(ly  suffered  any  act,  deed  or  thing,  whereby  the 
said  debts,  claims  or  demands,  or  any  of  them,  or  any  part  thereof  respec- 
tively, can  be  impeached  or  affected  in  anywise  howsoever. 


Dated  at 


this 


A.D.  i8S 


day  of 
S.    V. 


III. — Assignment  of  Part  of  Dkht. 


Know  am   mi-;n  by  these  present  that  I,  1'.  S.,  of  the 
of  in  the  County  of  and  Trovince  of  Ontario, 

gentleman,  in   consideration  of  the  sum  of  dollars 

now  paiil  to  me  by  T.  M.,  of  the  said  do  hereby 

assij^n  and  transfer  to  him  the  said  T.  M.,  a  part  of  a  certain  debt  owing  to 
one  by  one  E.  L.,  (_)f  the  of  of  the 

County  of  ;  the  said  part  being  to  the  extent  of 

dollars  of  said  debt,  and  all  my  right,  title  and  interest  in  and  to  the  said 
part  of  debt. 

A.nd   1   hereby  warrant  to   the  said  T.  M..  that  there  is  due  to  me  from 
the  said  E.  L.,  the  sum  of  dollars  on  account  of  the  said  debt 

over  and  above  all  claims  for  set-off  or  otherwise,  and  the  said  claim  is  a 
valid  and  subsisting  claim  to  the  extent  of  dollars,  and  I  have 

not   knowingly  suffered  any  act,  deed  or  thing,  whereby  the  said  claim  to 
the  said  extent  can  be  impeached  or  affected  in  anywise  howsoever. 


Dated  at 


this 


A  D.  iSS 


d  ly  of 
P.   S 


IV. — Assignment  of  Deut  as  Collateral  Hecuuity. 

Folloiv  form  1.  and  lliiii  insert  the  folloudng  before  "Dated.''  etc. 

Provitied  always,  that  if  I  the  said  C.  P.,  my  executors  or  administra- 
tors shall  pay  or  cause  to  bo  paitl  to  the  said  N.  H.,  his  executors,  admin- 


APPENDIX    OF    FORMS. 


l()t) 


Istrators,  or  assigns,  the  said  sum  of  dollars,  with  interest 

at  f)ar  cent,  per  annum  within  months  from  the  date  thereof, 

then  this  assignment,  and  every  matter  and  thing   herein  contained   shall 
be  void  to  all  intents  and  purposes  whatsoever. 


V.   -Assignment   Clausk  in  J)ki'.i>  of  Dissolution  hy  onk 
Partner  to  the  other  of  Debts  owing  to  Firm. 

And  the  said  J.  B.,  doth  hereby  assign  and  release  to  the  saiii  J.  S. 
hisexecutors,  administrators  and  assigns  all  his  right,  title  and  interest  in 
and  to  the  debts  and  other  choses  in  actiim  of  the  said  firm  of  B.  &  S., 
mentioned  in  the  books  of  the  said  firm,  (or  by  Schedule  annexed),  without 
any  account  to  be  made  or  given  for  or  concerning  ihe  same,  and  the  said 
J.  B.  for  himself,  his  executors  and  administrators,  doth  hereby  covenant 
wit*i  the  said  J.  S.,  his  executors,  administrators  and  assigns,  that  he  hath 
not  i.  any  time  received,  released,  or  discharged  the  debts  hereinbefore 
asM  ,ned  and  released,  nor  any  part  thereof. 


VI. — Assignmment  of  J3o.Ni)  BY  Endorsement. 

Know  all  men  by  these  present  that  I,  A.  B.,  etc.,  in  consideration  of 
the  sum  of  of  lawful  money  of  Canada  to  me  in  hand,  paid  by 

C  D.,  of  etc.,  at  or  before  the  sealing  or  delivery  of  these  presents,  (the 
receipt  whereof  is  hereby  acknowlrdged),  ha  -e  sold,  assigned,  transferred, 
and  set  over,  and  by  these  present  doth  sell,  r  ssign,  transfer,  and  set  over 
unto  the  said  C.  D.,  his  executors,  administrators  and  assigns,  the  within 
bond  or  obligation,  and  all  principal  and  interest  thereb)  secured,  and 
now  due,  or  hereafter  to  accrue  due  thereon,  and  all  benefit  and  advantage 
whatever  to  be  had  made  or  obtained  by  virtue  thereof,  and  all  the  right, 
title,  interest,  claim,  property,  and  demand  whatsoever  of  me  the  said 
A.  B.  of,  in  to  or  out  of  the  said,  bond  and  moneys,  together  with  the  said 
bond.  To  have,  hold,  receive  and  enjoy  the  said  bond  and  moneys  unto 
the  said  C.  D  ,  his  executors,  administrators  and  assigns  from  henceforth' 
for  his  and  their  own  use  and  benefit  for  ever. 

In  wrrND;ss,  etc. 


mmmma 
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VII.— Assignment  of  Legacy. 


Whereas,  one  E.  B.,  late  of  the  of 

in  the  County  of  and    Province  of  Ontario, 

now  deceased,  made  his  last  will  and  testament  in  writing,  dated,  etc.,  and 
thereby  did  bequeath   to  W.  H.,  of  the  said  of 

the  sum  of  dollars  to  be  paid  out  of  the  jiersonal 

''-■;ate  of  the  said  K.  B.:  an'p  whekeas,  the  said  W.  IS.  has  agreed  with 
R.  C.  of  aforesaid, 

for  the  assignment  to  him  for  the  consideration  hereinafter  mentioned  of 
the  said  legacy. 

Now  KNOW  ALL  MEN  Bv  THESE  PRESENTS,  that  in  pursuance  of  the  said 
agreement  and  in  consideration  of  he  the  said  W.  B.  doth 

hereby  assign  and  transfer  to  the  said  R.  C.  the  said  sum  of  one  thousand 
dollars  so  bequeathed  to  him  ar,  aforesaid,  and  all  his  right,  title  and 
interest  in  and  to  the  same,  and  the  said  W.  J3.  doth  hereby  for  himself, 
his  executors  and  administrators,  covenant  that  the  said  legacy  is  a  valid 
and  subsisting  claim  against  the  estate  of  the  said  E.  B.,  and  that  the  said 
W.  B.  hath  not  knowingly  suffered  any  act,  deed  or  thing,  whereby  the 
said  legacy,  or  any  part  thereof,  can  ..le  impeached  or  affected  in  anywise 
howsoever,  or  whereby  he  th"  said  \V.  B.  has  necome  disentitled  theretc- 


In   witness,  etc. 


W.  H. 


VllL — Assignment  of  Moiitgagk. 


This  Indenture,  made  the  day  of 

in  the  year  of  our  Lortl,  one  thousand  eight  hundred  and 

Between  J.  T.  of  the  of  in  the  County  of 

Province  of  Ontario,  of  the  first  part,  and  H.  R.  of 

of  the  second  part, 


and 


in  the 


Whereas,  by  an  Indenture  dated  the  day  of 

year  of  our  Lord  one  thousand  eight  hundred  and 
made  between  one  W.  T.  of  the  Township  of  in  the 

County,  of  the  first  part,  the  party  hereto  of  the  first  part  of  the  second 
part,  and  E.  T.,  the  wife  of  the  said  W.  T.  of  the  third  part,  in  consider- 
ation of  the  sum  of  one  thousand  dollars  by  the  said   parly  thereto  of  the 


^V.; 


APPENDIX    OK    FORMS. 


171 


second  part  paid  to  the  said  party  thereto  of  the  first  part,  the  said  party 
thereto  of  the  first  part  did  Rrant  and  mortgaf^e  unto  the  said  party  thereto 
of  the  second  part  his  heirs  and  assif^'ns  all  and  sinj,'ular,  (ticscribe  pro- 
perty), subject  to  a  proviso  in  the  Indenture  now  in  recital  contained  for 
redemption  of  the  said  premises  on  payment  to  the  said  party  thereto  of 
the  second  part,  his  executors,  administrators,  or  assigns,  of  the  sum  of 
dollars  with  interest  for  the  same  at  the  rate  of  eight  per 
cent,  per  annum  at  the  times  respectively  therein  mentionetl. 

And  whereas,  the  sum  of  dollars  is  now  owing 

to  the  said  party  hereto  of  the  first  part  on  the  said  security, 

And  wherkas,  the  said  party  hereto  of  the  second  part  has  agreed  to 
pay  the  said  party  hereto  of  the  first  part  the  sum  of  dollars 

upon  having  assigned  to  him  the  said  mortgage  debt  and  the  security  for 
the  same. 

Now  THIS  Inoenture  WITNESSETH,  that  in  pursup.nce  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  one  thousand  c'ollars,  this  day 
p.iid  to  the  said  party  hereto  of  the  first  jiart  by  the  said  party  hereto  of 
the  seco'.  d  part,  (tt;e  receipt  whereof  the  said  party  of  the  first  part  doth 
hereby  acknowledge),  he  the  said  party  hereto  of  the  first  part  dotli  hereby 
assign  unto  the  said  party  of  the  second  part,  his  executors,  administra- 
tors and  assigr.s,  all  that  the  said  sum  of  dollars 
now  owing  to  the  said  party  hereto  of  the  first  part  on  the  security  afoi  e- 
said,  and  all  interest  now  due  and  henceforth  to  accrue  due  for  the  same 
and  the  full  benefit  of  all  powers,  provisos  and  covenants  contained  in 
the  said  hereinbefore  in  part  recited  Indenture,  and  all  the  estate  and 
interest  of  thf  said  party  hereto  of  the  first  part  in  the  premises  and  every 
part  thereof,  to  hi)ld  the  said  premises  unto  the  said  party  hereto  of  the 
second  part,  his  executors,  administrators  and  assigns  absolutely. 


ind 


And  this  Indenture  also  witnesseth,  that  in  further  pursuance  of 
the  said  agreement  and  for  the  consideration  aforesaid,  the  said  party 
hereto  of  the  first  part  doth  hereby  grant  unto  the  said  party  hereto  of  the 
second  part,  his  heirs  and  assigns,  all  and  singular,  the  said  lands  and 
piemises  hereinbefore  described  and  mentioned  in  the  said  Indenture 
hereinbefore  in  part  recited,  and  all  the  estate  and  interest  of  the  said 
party  hereto  of  the  said  party  of  the  first  i)art  in  the  said  lands  and  pre- 
mises. To  HOLD  the  said  lands  and  premises  to  the  use  of  the  said  partv 
hereto  of  the  second  part,  his  heirs  and  assigns,  subject  to  the  Equity  of 
Redemption  subsisting  therein  under  the  said  in  part  recited  Indenture. 


the 


And  the  said   party  hereto  of  the  first   part  doth  hereby  for  himself,  his 
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huirs,  executors  and  administrators,  covenant  with  the  said  p^irts"  hereto 
of  the  second  ['art,  his  heirs,  executors,  administrators  and  assigns,  respec- 
tively, that  the  said  sum  of  dollars  is  now  owing 
to  the  said  party  hereto  of  the  first  part  on  the  said  security,  and  that  hu 
the  said  party  hereto  of  the  first  part  hath  not  made  or  done,  or  knowingly 
suffered  any  act,  deed  or  thing,  whereby  the  said  moneys,  lands,  and  pre- 
mises, or  any  part  thereof,  respectively,  can  be  impeached,  encumbered, 
or  affected,  in  anywise  howsoever. 

In  wriNESs  wiikreof,  etc. 


IX. — Assignment  of  Chattel  Moutoaok. 


This  Inokntukk,  made  the  day  of 

Lord  one  thousand  eight  hundred  an  J 


in  the  vear  of  our 


Bhtwi;e\  W.   p.,  of  the  of  in  the  County  of 

and    Province  of  Ontario,  of  the   first    part,  and    L.    M.,  of  the 

said  of  the  second  part. 

WiiEKEAs,   by  a  chattel   mortgage,  dated   the  day  of 

one  thousand   eight   hundred   and  and   filed  in   the  office  of   the 

Clerk  of  the  County  Court  of  the  County  of  aforesaid,  on  the 

Same  day,  and  expressed   to  be   made  between  one  C.  D.,  of  the  of 

aforesaid,  of  the  one  part,  and  jhe  party  hereto  of  the  firsf 

part  of  the  other  part,  the  said  C.  D.,  in  consideration  of  the  sum  of 
by   the   said  W.  P.,  paid  to  the  said  C.  D..  the  said  C,  D.  did  grant   and 
mortgage  the  goods  and  chattels  therein  mentioneil  unto  the  saiti  W.  F., 
the  party  hereto  of  the  first  part,  his  ovooutors,  administrators  and  assigns 
for  securing  the  payment  of  dollars,  and  interest  at 

per  cent.,  as  therein  mentioned,  subject  to  a  proviso  for  redemption  of 
tlie  said  goods  ami  chattels,  according  to  the  terms  therein  c.mtaine.l. 

And  wuere.as  the  sura  of  is  now  owing  to  the   said  party 

hereto  of  the  first  part  on  the  said  security.   And  whi;keas  the  said  party 

hereto  of  the  second  part  has  agreed  to  pay  the   said   party  hereto  of  the 

first  part  the  sum  of  upon    having  assigned  to   him  the  said 

mortgage  debt,  and  the  security  for  the  same. 


Now  THIS  Indentuki:  witnesseth,  in  pursuance  of  the  said  agrceinent 
and  in   consideration  of  dollars  of  lawful   money   of  Canada, 
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now  paid  by  the  said  party  hereto  of  the  second  part  to  the  said  party 
hereto  of  the  tirst  part,  (the  receipt  whereof  is  hereby  acknowlcdjied),  the 
said  party  hereto  of  the  iirst  part  doth  hereby  assign  unto  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assif,'ns,  all  that  the 
said   sum   of  now  ovvinR  to  the  said  party  hereto  of  the  first 

part  on  the  security  aforesaid,  and  all  interest  now  due,  and  henceforth  to 
aicrue  due  for  the  same,  and  the  fidl  benefit  of  all  covenants,  provisoes, 
and  conditions  contained  in  the  sai<l  inortf,'a>;e,  and  if  all  other  securities 
for  the  same,  and  the  said  party  hrreto  of  the  first  part  doth  hereby 
assign,  transfer,  and  set  over  unto  the  said  party  hereto  of  the  second 
part,  his  executors,  administrators  and  assi,<,'ns,  the  goods  and  chattels 
mentioned  and  described  in  the  said  mortgage,  that  is  to  say,  (copy  des- 
cription given  in  chattel  mortfra/rc),  and  all  the  right,  title,  interest,  pro- 
perty, claim  and  demand  whatsoever  of  him  the  said  party  hereto  of  the 
first  part  of  in  and  to  the  same,  or  any  part  thereof.  To  h.we  and  to 
HOLD  the  said  mortgage  and  moneys,  goods  and  chattels,  and  every  part 
thereof  to  the  said  party  hereto  of  the  second  part,  his  executors,  admin- 
istrators and  assigns,  absolutely,  but  subject  to  the  proviso  for  redemption 
ixintained  in  taiil  mortgage. 

Ani>  the  said  party  hereto  of  the  Iirst  part  doth  hereby  for  himself,  his 
executors,  and  administrators,  covenant  with  the  said  party  hereto  of 
the  second  part,  his  executors,  administrators  and  assigns,  rt  sj  cctively, 
that  tli('  sum  of  dollars  is  now  owing  to  him  the  said  party 

hereto  of  the  first  part  on  the  said  security,  and  that  he  the  said  party 
hereto  of  the  first  part  has  not  made  or  done,  or  knowingly  suffered  any 
act,  deed,  or  thing  whereby  the  said  moneys,  goods,  and  chattels,  or  any 
part  thereof,  respectively,  can  lie  impeached,  encumfiered.  or  affected  in  any- 
wise howsoever,  or  whereby  the  said  goods  and  chattels,  or  any  of  them, 
have  been,  or  may  be,  removed  from  the  said  County  of  Middlesex,  and 
that  he,  his  executors,  and  administrators,  will  do,  perform,  and  execute 
every  act  necessary  for  fDrther  assuring  the  said  mortgage,  and  ir.oneys, 
goods,  and  chattels. 


In   w;tness.  etc. 


W.   I" 


X. — Assignment  ot'  Rkplevin  Bond. 


Know  .'ki.i.  MEN  by  these  presents  that  I,  Esquire,  Sheriff  (jf  the 

County  of  have,  at  the  request  of  the  within  named  C.  D.,  the 

avowant    {vr  person    making  cognizance)  in  this  cause,  assigned  over  this 
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I  Mi 


Hepievin  hond  unto  tlie  said  C.l).,  pursuant  to  tlic  Statute  in  such  ca^a 
made  and  provided. 

In  WITNESS  whereof  I  have  liereunto  set  my  haml  and  seal  of  ollicetiiis 
day  of  A.D.,  i88     . 

Signed,  sealed  and  delivered    I 
in  the  presenee  of  j 


XL — Assignment  of  Bail  I'ond. 

I,   the    within    named   Sheriff  (jf  ,  have,  at    tlu;    recjuest   of 

A.  B.,  the  plaintiff,  also  within  named,  assipnrd  to  him,  the  said  A.  B.,  ths 
within  written  bail  bon<l,  and  all  benefit  and  advantaf;e  arisint,'  therefrom, 
pursuant  to  the  Statute  in  that  case  made  anil  provided. 

In  wiTNKSs  whereof  I  have  hereunto  set  iny  hand  and  seal  of  olliee  this 
day  of  A.D.,  i88     . 

Signed,  sealed  and  tlelivered  by  the  within ) 
named  Sheriff  in  the  presence  of  [ 


XTI. — Assignment   of  Policy  of  Tnsur.wce. 

Know  all  men  by  tliese  presents  that  I,  the  within  named  A.  B.,  in 
consideration  of  dollars  to  me  paid  by  C.  D.,  (the  receipt 

whereof  is  hereby  acknowledged)  do  hereby  assign  and  transfer  to  him, 
the  said  C.  D.,  all  my  right,  property,  interest,  claim  and  demand,  in  ami 
to  the  within  policy  of  insuranct;,  and  all  benefit  and  advantage  to  be 
derived  therefrom. 


Witness  my  hand  and  seal  this 
i88    , 

[L.S.J 


dav  of 


A.D. 
A.  B. 


XIII. ASSIGMKNT    OF  ClAIM  FOIi  Lo?S    UnDER    FiRE    INSUR- 
ANCE Policy. 

Know  ail  men  by  these  presents  that  I,  the  within  named  A.  B.,  for 
and  in  consideration   of  the  sum  of  dollars  to  me  paid  by 
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<Z.  D.,  (tlie  receipt  whereof  is  hereby  .icknowlodijed)  do  hereby  assign  and 
transfer  to  the  said  C,  I).,  all  my  claims  and  demands  under  tlie  witiiin 
policy  of  insurance  which  have  alrea<ly  arisen,  rcserviii),',  iiowever,  to  my- 
self all  my  right  property  and  interest,  claim  and  demand  in  and  to  the 
said  policy  in  other  respects  than  the  said  accrued  claims  ami  demands. 

[n  Witness,  etc. 


XIV. — Insolvkncy — Bill  OK  S.vle  ok  I)ki!t  i!y  Assionkk. 


Ill  the  matter  of  A.  B. 


Insolvknt  Act  or  1S75, 


Insolvent. 


In  consideration  of  the  sum  of  8  ,  whereof  ipnt  :  (\  !>.,  assignee 

of  the  Insolvent  in  that  capacity,  hereby  sells  and  assigns  to  E.  F.,  accept- 
ing thereof  all  claim  by  the  Insolvent  against  G.  H.,  of  {describhtir  the 
ikbtor)  with  the  evidences  of  debt  and  securities  thereto  appertaining,  but 
\without  any  warrantv  of  any  kind  or  nature  whatsoever. 

C.  D.  Assignee. 
E.  F. 


Tins  Indi:nti;ke,  made  the 
A.U.,  188     . 


XV. ASSIGMENT    OK    JUDGMKNT. 

day  of 


Between  A.  B.,  of  the  of 

and  , 

of  the         of  ,  in   the  County  of 

of  the  second  part. 


in  the 
of  the  first  j'art,  and  C.  D 
,  and  said  Province, 


Whereas  the  said  party,  of  the  first  part,  on  or  about  the  day  of 

,    recovered  a  judgment   in   the   County   Couit   of   the 
County  of  against  C.  D.,  of  the  said  of  , 

,  for  the  sum  of  dollars  damages,  and 

dollars  costs,  making  together  the  sum  oi 
dollars. 
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And  wiii;ki;.\s  the  said  party  of  the  first  part  has  a(,'rcr(I  to  assign  iht 
said  jiidf^inftiit  and  all  benefit  to  arise  therefrom,  either  at  law  or  in  etpiity. 
iintci  the  said  paitv  of  the  second  part,  in  manner  hereinafter  expressed  ; 


Now  THIS  Indkntpkic  wtTNicssKTii  that  in  pursuance  of  the  said  agree 
ment,  and  in  consideration  of  the  sum  of 

to  the  said  party  of  the  first  part  in  hand  well  and  truly  paid  by  the  sai<l 
party  of  the  second  part  (the  rereipt  whereof  is  hereby  acknowledged),  he, 
the  said  party  of  the  first  part,  haih  granted,  bargained,  sold,  assignetl. 
Iransferriid  and  set  over  and  by  these  presents,  doth  grant,  bargain,  sell, 
assign,  transfer  and  set  over  unto  the  said  party  of  the  second  part,  his 
executors,  administrators  and  assigns,  All  that  the  said  hereinbefore  men- 
tioned judgment,  and  all  ;uid  every  sum  and  sums  of  money  now  due,  and 
hereafter  to  grow  due  by  virtue  thereof  for  principal,  interest  and  costs, 
and  all  benefit  to  be  derived  therefrom,  eitlu^r  at  l.iw  or  in  etjuity,  orothi^r 
wise  howsoever, 

To  have,  hold,  receive,  take  and  enjoy  the  same,  and  all  benefit  and 
advantage  thereof,  unto  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  to  and  for  his  and  their  (nvn  jiropcr  use,  and 
as  and  for  his  and  their  own  proper  moneys  and  effects  absolutely: 

And  the  said  party  of  the  first  part,  for  himself,  his  heirs,  executors,  ad- 
ministrators r-nd  assigns  covenants  with  the  said  party  of  the  second  part, 
his  executors,  administrators  and  assigns  that  the  said  judgment  is  a 
valid  and  subsisting  judgment  of  the  said  Court,  and  that  the  said  sum  of 
is  due  and  owing  to  him,  the  said  party  of  the  first 
part,  by  the  said  thereon. 


Ani>  that  he  the  said  party  hereto  of  the  first  part  hath  not  made  or 
done,  or  knowingly  suffered  any  act,  deed  or  thing  whereby  the  s\id 
moneys  due  on  the  said  judgment,  or  any  part  thereof  can  be  impeached 
or  affected  in  anywise  howsoever. 


In  wiTNi:ss  wiiKKicoF,  etc. 
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Inconsi.leration„fthes,nnof 
the  of 

a'J   undivide  I  1 
tion  for 


)     y'WU.t.tle.and  "Merest  in  ami  t.,  „,v  i.uen- 

iS  fully  set 


Witness  my  hand  and  soal  this 
at  the 

[L.  S.J 


<Iav  of 


A.l)..  iSS 


T.  L, 


in  consideration  of  doH.rs,  to  n,e  paid  by  X.  W.,  of 

I  do  here!>y  sell  and  assi^^M,  to  tho  sai  I  \    U'     n 
interest  ,n  and  to  th.'  J'atont  of  v        '        ""'  "'^  '^'  "'"^'  ''"d 

'"'^"''■\  f:.n,;olton,c.        '        "  •'"-••- i-P-ove- 

samo  to  be  h.'d  an  1  eniov.  i  o.-  the  sai  1  V    U-   .      u  '^•''-  ''''  -  '''° 
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have  been  held  .'intl  enjnycl  hy  trie   if  tliis  .issignment   and   s.ili'   li.id    nut 
been  made. 


Witness  my  liaiid  and  scd  this 
A.I)  ,  iS.S     ,  at 

[L  S] 


(lav  of 


11     K 


XVIII. A&SK.NMKNT  VV  CuJ'VKKillT  IN   A   i'ouK. 

T:us  Ini";\'ii;rk  iie  day  of  in  the  year  etc.,  l)etween 

r..  J.oftlif  <)'  in  the  County  of  fjentU-man  <if  the 

one  part,  and  M.  W.  of  .lie  of  of  the  other  pait 

WiiKKE.vs  the  said  I..  J    has  written  a  l)ook  called 


Now  Tins  iNiiiiNTCRi-;  Witnessiitii  tint  tlu;  said  L.  J.   for  and  in  ion 
sideration  of  the  sum  of  dollars  to  iiim  paid  hy  the  said  M.  W.  (tlu 

receipt  whereof  is  htreby  a(  knowledged),  hath  bargained  sold  and  nssi^'n 
ed  unto  the  said  M.  \V.  his  executors,  a<lministraturs  and  assignt  i  s  all 
that  the  said  book,  and  all  his  copyri^jht  title  and  interest  and  propeit) 
in  and  to  the  same  ;  to  have  and  hold  tin;  said  liook,  copyright  ;iiiil  all 
profit,  benefit  and  advanta^;e  that  shall  or  may  arise,  by  and  from  iirint- 
injj,  rep: intiiif,' and  veiulinn  the  same  unto  the  said  M.  W.  his  executors, 
a  Iministrators  and  assignees  for  ever.  rKiiVini:i>  Ai.wAvsand nevertheless 
and  these  pres  nts  ;ire  on  tliisexpressconditiui,  th.it  thetiumberfol:eprint- 
ed  of  the  first  aiul  each  and  evt  ry  other  edition  and  impression  of  the  said 
bonk  shall  not  exceed  and  that  the  said  M.  W.  his  executors  admin- 

istrators and  assigns  shall  and  will  p.iy  unto  the  said  L  J.  his  executors 
administrators  and  assigns  the  further  sum  and  sums  of  d(  liar   for 

and  ujxiii  the  repiiiitmg  or  making  a  second  and  each  and  every  other 
future  and  fiutlur  edit  on  or  impnssiun  that  shall  or  may  be  made  of 
tlu:  said  book,  for  an  1  towards  ,1  fill  tlu'r  reward  anil  satisfaction  to  the 
said  L  J,  f(>r  his  writing  and  coiiipding  the  same,  the  said  payments  to  be 
made  befi)re  the  publication  of  the  said  several  imjMcssions  or  editions 
(after  the  first  I  iiid  before  any  sale  of  the  same,  or  any  part  '.iuTeof  by 
the  said  M.  \V.  his  executors,  administrators  and  assigns  or  any  of  them 
or  by  any  other  person  or  persons,  by,  for,  or  under  them,  or  any  of  them 


Ai'ri;.M)i\   (.1-   I.  i;ms. 
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a.linin.strators  an.l  assi^-ns.  tl,,.t  h.  ,1,.  sa„l  M    W   hi,  ,  „!  „tnr. 

.rators  anC  assigns  shaU  a„  ■  .  iU  ,..  ..,  cause.ol ':,;;;;   r^:  7'"';- 

h.s  executors  or  a.Imuustra,..,.,,l,.s  ,1,1  n.s,,..,ives,„s.,f  ,   j,     , 

.uM.anl  every  otluT  fan.,.  an,l   f,„tlu.,   ..!ui,.„  „„,   „„,,,,,,.,„    ,    1^ 
sha     ...  may  IH.  ma.l..  ...  ,he  sn  1  Look,  a..o,r,.u.,  ,.,  ,h..  ,,„.     .,  1":.^ 
^""'  ""■  "  "^'  '""'•■'t  a„  1  meaning  of  thes.  presents.  .»<..-.m.|. 

In  Wi  inkss  etc. 


XIX.— \,.Tu;i.;  FUMir  As.si(..ni.ji,:  x„   |)k„,„k. 


To  A.  15. 


Takk  Xo-n<  k  that  C    L.  has  .ransfern.!  t..  „„•  all  his  ri;!„.  ,i,I,  an.l  m.- 
tcrest  m  an,l  to  a  crtam  claun  o.-  .,..„.„,  ,,hich  he  has  a.an.st   you    C 

and    that   all   su.ns    of   „„„..,   ..ue  or    accruing   .h.e    tlunun.I.T.  are    U. 
bepa.d^_^^^ 


I)ati;i),  etc. 


XX.-N, 


To   .\.    I!,- 


'""'■  '■■'"'"    •^^""^•■■■'■^'^  '"■  M...„:»:,;    ,„    Af,„n..w„,„. 


ie: 


Ha  TED,  etc. 


wr 


mo  AITKN'DIX    OK    Ft>UMS. 

XXI.  -NoTICK    OF    ASHKINMKNT    OF    .J  DDGMKNT. 

To  A.   I».— 

Tak.'  noticb  that  C.  D.,  of.  etc..  has  assigned  to  me  a  certain  judgment 
recovered  l.y  him  against  you  in  the  Court  of  Queen's  Bench  on 
^,{  AD.i8«     .for  the  sum  of  debt  and 

costs,  and  all  sums  of  money  due  under  and  by  virtue  of  the 
said  judRment   are  to  be  paid  to  me,  and  you  are   to  .kal  u.th    me    m 
reference  to  the  same. 
D.vvKi),  etc. 


KXIl.  -Notice  to  Stie  .tv  nv  Assignee   of  JumniENT. 

To  the  Sheriff  of  the  County  uf 

Takk  NoTici-:  that  A.  P..  has  tiansfeiro  1  to  me  a  certam  judgment  re- 
covered by    the    said    A.   I'-,     against   C    D,    recovered    in    the   Court    ot 
.,„,he  day  of  A.D.,  iS8     .for  the  sum 

of  debt   and  costs,  upon  which  judument  xvriis  of  fieri  fo das 

a-ainst  the  goo.ls  and  lands  of  the  said  judgment  debtor  hav.-  been  issued 
and  placed  in  your  hands.     You  u'ill.  therefore,  execute  the  sa.d  unts  for 
t,,y  benefit,  and  any  proceeds  reJized  or  to  be  realized  thereunder  are 
to  be  paid  to  me. 
Dated,  etc. 


at5Vr.>:ftftj^ 


fNDKX 


Action- — 

'"'ght  of,  28. 

AfiKNT — 


A. 


''^"-  li"ilce  an<l  Bin  of  I.,uu„^, 
recciung  chose  in  Action  „f  wif,.    ,,0 

Amhn„''"'"'''"'*"°"""^"'^'''''"'- 

»"»»™,co  c„,„,;;;--- --;,., .^ 


Assignee 


y.  ^7. 


S^<-  Assisrnment 


Pouer  „f,   ,0  use  name  nf  .!':'■'"""  '"  ^"''  f'"'  <I<'!'f,  .>^   2^    ,,-> 


-4,  60. 


'  •  the  only  partv  J  Po^'^esse.l  bv,  6,. 


"18'2 


iNDi;x. 


Assiunmi;nt  OI"  ("husks  in   A<  1Ii>\ — 
f  )rl>i(i(lt'n  at  common  law,  jo.  55. 
lolaxatioii  of  ComiiKiii  Law  inli",  Ji,  51). 
ol)jci:ti(>n  to,  only  ont-  of  form,  21,  5(). 
allowed   at  coiiimon   law    so  tiiat   assignee  loulii    s( 


assignor,  21, 


4  • .  36- 


illustrations  of  coinnu  n  law  nil 


i-s,   J  2,  2.5,  -'.1. 


slalutoiy  rules  cmlxniy  e(juital>le  iloclrinLS,  J5,  ^j 
equitable  iIolI linos,  24,  25,  .(o  to  5.). 

Sci'  Equitiiblc  Assif^iiiiuiils. 

at  common  laNV  and  under  statutts,  51)  to  60. 
Iiy  hiisl)an(l  of  wife's  Choses  in  Action,  ij(),  1  50 


:n    nanif   ol 


ISSKiNMKN  r    AT    CoMMoN    J  .AW    AM)    INI>1:K  SlATI    I  H  — 

Sic  zuprn  ;   siu-  tiho  Assii^iior  iind  Assi^iur. 

oxcoptions  to  Common  J.avv  (ioctrints,  57. 

statutory  changes,  57. 

o<luii  ilile  money  dcmnnds  can  be  sued  for  at  la\'     37 

what  is  a  "purely  UKjuey  dLiiiand,''  58. 

verba'.     ssii,;nment,  3S, 

novations.  58. 

(MUitalilf  piinriplis  introduced  into  Common  Law,  39 

eml)'(lied  by  Statute, 
objection  at  ComuK  11  Law,  one  of  fi  rpi.  o- 
as^ignie  may  now  by  statute,  sue  in  his  own  11  ime.  do. 
jetrospective  efiect  of  statute,  di. 
1  cnetici;d  iuttrest  mu^t  be  possessed  by  assignee.  t)i. 
assignee  alone  can  sue  when  assignn  cut  ciuiijiiete,  (u. 
assignor  can  still  sue  in  souie  ca.ses,  (<2. 
part  I  f  debt  can  le  assigned,  dj. 
as->ignee  t.iKes  subject  to  ii_;hts  of  set  olf,  etc.,  03 


.'5,  42. 


tlii^  1 11 


1 


d  h 


pari.es,!-},  151. 


\vh;it  <an  be  assigned,  (>4. 

future  mieiists,  (13. 

Voluntary  as.  igiinunls,  (13. 

larceny  of  a  Ciiose  in  .Action,  113. 

gainishment  of  assigned  del  is,  03 

binding  effect  of  rxecuiion  on  ("lueses  in  Ai  lion.  00 

a'^sigunii  nt-i  rgiinst  public  pol.cy,  do. 

litilit  of  assignee  to  e\  iilence.i  of  debt,  d('. 


As.-Ii;N()K    ol'    ClloSi:->    I.N    .\i    I  lo.N     - 

Sti'   As^\ii;iiiiu  Ills. 

po\M  r  of  as.^igiKf  to  use  name  if,  .'2,  jo,  40-1,  37 
can  do  no  act  111  deri  gaiion  of  his  assignuient,  23 
can  give  no  better  title  tha:i  he  has  hillI^elf,  .\S. 
ni 
in  a 


ed  not  be  made  a  parly  to  suit  in  iiiuity,  60. 
V  still  sue  in  some  easis,  notwitiistauiiug  the  >.t.iiiit( 


mav  retain  part  inti  rest  in  a  (hose  m  A'  tion,  (12. 


XrvrM  u\sr,  Onhk 
wil 


ill  not  prevail  ovii  pr.or  assigniiiiiit,  d3. 


INDKX. 

\rroK.NEVs— 

rules  of  maintenance  relating  t...  not.,  us 

\WAM)  — 

expected  nn.l.r  arhitntion  may  be  assijjniNl.  1,4. 


1  s:l 


U. 

Haii    Monds-- 

assij^nablo  iiinler  St.itiiio  (,f  Anne,  ^2,  -jz. 

Srr  Particular  Assignmcnti. 

M\ll  I   K  — 

order  on   to  pay  proceeds  of  hill  to  tliin!  party   4s 
when    ass,;.Mee    signilies   his   assent,   fund    in    ham!    ,f    1,,,,!,..    is 
bound.  40.  " 

Hask 

<li'li()sit  by  mnrrii'd  woman  in,  145. 

action  by  married  woman  for  dishonor  of  tlieque,  14... 

BANKKfl'TCV 

Stf  Iiisolvemy. 

Bli.NKIHl.M.     I.NTI'.KnsT — 

pr(!v;uls  over  nominal  interest.  i\,  2.y 

mu-^t  W:  possessed  by  assi-ner  of  debt.  41,  61. 

wlien  retauiei  !.y  assignor,  he  may  still  sue,  62. 

iS'('<'  Miiintf'iun  e. 
Bii.i.  OF  Sai.k  — 

from  husban.i  t.,  .v,fe  of  rurnitur..  1  ef..re  marria«,   In  \nv  support, 
(l(  es  not  constitute  a  settli m.  ni,  1  jo.  *  ' 

Hii.i.s  OF  Iv.x.  HANOI-:  and  I'komissokv  N,,ii,,_ 

are  not  assignments  of  Cjioses  in   .Vctimi.  45. 

•  ■\:cejited  Iroiii  provisions  of  stitutj,  45. 

See  ParlLiilnr  As.'.ininiinils. 

accompanyiuK  1  ill  of  ladiMK  must  1  e  accepted  bv  consi;nc^  ,„  aiv. 
Iiun  ri,L;lit  to  latter,  loi.  '  '' 

HllI.S    ,>V    L.\1)IN(; — rKANSIKH    ol" 

formerly  propeity  only  of  ^n'ods  could  be  transferred  ... 
iit,'lit  under  contiaet  c(<uld  not.  oj. 
amendment  of  this  rule  by  statiit-,  ni. 
ii,i;lit  under  KHitr.ii  t  m.iy  n.-w  be  transferred  g  j. 
to  be  ne,:,'oti.d)le  must  contain  certain  W(  rds  ,,{  ' 
ind<.r.-,ce  tor  value  and  without  notices  takes  f,eo  from  e.iuitie.  ,,. 
even  thouy;h  coiisi.leiation  is  pa  t  Q).  ' 

iililorsee  iH.t  aflected  bv  sci  r.  t  trust.  95. 

goods  repnsented  as  shij  pi  d  on  1  oard.\\hKli  ar-  not  so  ^liiiied  - 
riKht  i-f  indorsee,  1)5.  '  ' 

-vessel"    in    Imjcrial    Act,    •train    or    vessel   '     in    the    (ntiiio 
stritute,  1)^. 


1'4 


i\i>i:x. 


1  iL.s  OF  !  Ai  ivr — Ti  AN!  ii:k  (  r  — 

r.'iHcs  V  1  <  ir  ny  (  nt  s  j;i:s  1  ill  (  f  lading.  95. 
(( t.1  i'  lii  ^  (\i  is  c  nv   ( (),  ICO. 

case  <  f   /.//'  V.  iini:f  \\'i:^lilll  I\y.  f'»..  t)G. 

c.im;  I'f  Mi- I.I  (I  I  V.  Ihijjahi,  itc.  liy.  Co.,  yj. 

oilu  r  cnsi  s,  n  o. 

C(  n;  i.!ti:ili(  n  l(  r  1  ill  of  irdinp.  mi. 

consit^iK  p  must  ancpt  lili  (i  cxtl.anm.'  atlaclnd  ns  well  as  hill  of 

laiiinj^,  nn. 
r^-in  oiifiDiMit  if  1  ill  of  lading,',  loi. 
sliippiii,'  r>.t\  ij.ts,  loi. 
warehouse  nceipt.-;,  102. 

Hla(  K  vii)Nr-;  — 

his  dcliii.tiou  of  (hoses  in  Action.  17,  18. 


c. 

Champerty — 

Sri'  Maitttcnaucf, 

assicinnir'ils  voided  011  uronn  Is  of,  41,  in. 
is  ;i  species  of  iiiainteiiance,  112. 
deliniticn  of,  1 12. 
illiistr.itiMTis,  112,  113. 

Cii  \  r  III.  Ml  >in'r;Ar;i:s — 
A:»sii,'iiinoiit  of, 

.SV('  Vnrticular  Assignments. 

Chattkls  of  Wifk — 

become  at  Coiiimnii  Law  property  of  husband,  1^5. 
no  reduction  into  possessi-n  necessaiy,  IJ5. 

CHEyUK — 

not  an  assi..'nni<'nt  (if  a  Chose  in  Action,  .j5. 
action  for  dishonouring,  by  married  women,  142. 

Classification  — 
.  of  sec.  7  of    Married  Women's  Property  Act,  137. 

Coke  (Lorp)— 

reason  assigned  by,  npainst  assignments  of  Choses  in  .\ctioii,  20. 
clianf,'e  Iv  tween  rule  laid  down  by,  and  pri'Si  nt  law,  28. 

CoI.I.ATEKAI,    SecIRITIICS- 

assif^nee  eiUitlcil  to,  48. 

Condition  pRECEnENT — 

to  transfer  of  debentures,  85. 

Conditional  AssuiNMENT — 46,  47. 

Conditions — 

when  they  must  be  complied  with  in  transf(.'r  of  Insurance  Policies, 

68. 
difr<;reiice  between  transfer  before  and  after  loss.  r>S. 
breach  <if,  by  assignor,  fatal  against  assignee  dg. 


Consent— 


INDKX. 


Si-e  A.iu-nt. 


18i 


Con.'  iDii'ATiPN 

';; i;.;i i;'t^ '■^''•^ '-.'-- not  a...  ,,,,..,r. .,,, 

^f  I'-l    '■M„lu,K,f,.,i!,n-,of,  ,o, 

CoNTiv,.rN-,.  Imknksts- 
•"•i-  .-issigii.iLIe,  52,  (,5. 

CoNTKAC'T — 

liKlilf.r™.,/,,,,,,,!,.  i,]l     I  I    ;  ■■     '"  "'  ">"l™ii.  -,7. 

'■"",  "■■■■'■''•■'-^'1  i.-'i'v  ';";„'.  ;:',"',';V"''"'"'-'' " -^"-'-aMo  ■„. 

""'t';;,t's;.™T;]  ■■-«•''-■""■' --..n™..., .,.„,„„„ 

CoNTRinninx  — 

l'.<'tu,.fnc„.si-,-,.,ies.  103 

Coi'VRir.jiT  _ 

■"fiingonu-nt  of,  actional.lo.  33. 

'S-<r  Partial!,,,-  .-issiXnmunts 

railway  aiui  honiis  riumi.  ii  -.1  ,i  '" 

ties,  80.«7,«,s    '^ ''''>"'''-• '^^iH'aur   tak-.s  them  free  fr,,,.  e,,,n 
overdue  oujuma,  «8 

l'al'ililyof™.l„r,,rof,l,l„.,„„r,.,,,j,. 

<'OKIORA7I()\.s_ 


lH(i 


iNDia 


fil  i* 


Costs  oh  Suit — 

.S'i-('  Miiititiiidtue  iind  Attorney. 

cf)iitr,'ict  f)f  ill  Icmniiy  .ii^ainst.  hi.'twccn  aKsi>{nor  and  assintier  is  not 

within  rule  ;il;;iiii>(  iii;iinteii;ince,  I2U, 
such  CDiitiact  IS  iinpliLiI,  i^o,  i^i. 

<*OUHONS   OF    DkHKNTUKUS  — 

transfer  of,  .S8,  91. 

I'OVliNANI.S    KlNMNfi    WITri     llIK    I.ANO  — 

See  I'lirticiilar  Aaignments. 

Cavi'.N.wr  TO  Insukk  — 

is  asiijjiuncnt  of  policy,  44,  45,  15J,  153. 

<'khuitok  — 

must  f,'iv«  full  lienefit  of  se.uiities  to  snnMy,  107. 
naist  discldse  all  scHiinties  held  hy  him,  107. 

wluTi'  scjiaiMto  tradiiiK  ol  %Mft'  is  siuii'ly  a  cuntrivance  to  prutec 
husband  Iroin  creditors,  it  will  not  stand,  ij(j. 


l^KOWN- 


suretiis  to,  109. 


J). 


Ua.maoi-: — 

without  wroiiR,  affords  no  li^^hiof  .ictioii,  jo,  ji.  ji. 

dclmition  of,  jo, 

wioiig  withuut  (.Lunate  is  actionable,  jj. 

vS'k'  Injiiiia  siiw  thiiniw 

is  not  nuiely  pecuniai) ,  j(j,  ji,  j  j. 

and  wrmii;  tujieii.ei  su.iieiimes  fail  to  atfuril  can  c  of  action,  34. 

where  daiiLi^e  is  tnu  remote,  34,  33. 

wh  re  wToiigiul  act  amounts  to  teiony,  35. 

in  the  case  of  judical  olhcers,  30. 


I) AMNI  M   - 


See  DiiiMiiisr 


Da.MM.M   MNli    Inji.'ma  — 

not  actionable,  30,  31,  32. 
ilhistialKuis  ol  nilj,  31,  32. 
ciiiiiiiiehciisive  extent  of  1  ule,  3J 


DliAlll- 


r.f^hts  of  actioti  transmissible  by,  20.  21. 

t)t  wife,  effect  on  her  C'hoscs  in  Action,  124,  128. 

of  husUaud,  elle>;t  on  wiles  Choses  in  Action,  124,  123,  12S. 


DilllEN  I  I.KIJS- 


Ste  Corpciidtion  D,lh  ntiires. 


1'4 


INKK.X. 


187 


Dbht— 

ass;t;iimeiu  of, 

Sfr  AsJ:;iiiiiiHt  of  t'A.Mtj  /;(   Aitum 
|i.irt  of,  c-in  In-  ;is-.i^;iuMl,  ,ji,  Ui. 
cli.iiKol  on  1,111(1,  Met  snojt!  t  to  r.-Ri.stration  laws.  5^. 
inii.t  Ik!  p.ii  1  by  .siire'ty  l.cf.iic  liu  c.iii  obtain  assignment  of  securi- 
tii's,  107. 

but  111!  can  compel  (lubtor  to  pay  uithout  first  paying  himself,  107, 
loo. 

Dkhtok 

.SV«'  Afsi/^'iinu'nts. 
liable  at  common  law  \vlieii  .lircct  jiromise  is  made  to  assicnee    s(, 

can  pJp.Kl  set  off,  or  other  ilcfencc  against  assignee,  48,  63, 
can  bo  coiiip-lle.l  to  pay  debt  at  instance  of  surutv,  without  latter 
first  duin>,'  so,  107  108. 

Demand,  pikici.v  ^^)Nl;v— 

Stt'  Moiiiy  Demand. 

Deskriion — 

by  luish.itid   ,)f  uitV.  xvli,,  obtains  order   for  protection  and  l.nnKn 
action  tor  libel,  1J7. 

DKSir.N 

tr.iiisler  of,  ,Sj. 

Disi  Kini  iidN 

of  peisonal  property  of  mairied  women,  145. 
DociniKvr-- 

evi.lencinsj  assiK'nc.l  debt.  ,issi.;nej  entitled  to.  (.(>. 
OoNAiio  Mouns  Catsa  — 

r.-  piisites  of,  to  make  as.-,:<,'n;neiil  of  C!io.,e  in  Action,  4(.. 


I'lAKNlN'lS    OI-    MaUKIKI)    \V.i,M,:.\_i  j7. 
KNDOUShK    OK    DKJUiNTfKh  — 

li.d>ii;ty  of,  91. 

ICntkv  i'I    .Mi:m()Kani>!  m    - 

ill  account  book,  constitutes  assi^'iiiiieiit,  4  (, 
Equitahii;  .\s:  i  ;nmknts  - 

Courts  of  Ivputy  always  recognized  assi^jninentsof  debts  and  C'hose.s 

in  Action,  24,  25.  40. 
K(}uity  favored  such  a.ssi^niiu.nts,  24,  25,  40. 
sncli  assi^niiiciU.-,  consideie  1  as  adev.larativ)n  of  trust,  40. 
assent  of  debtor  n  >t  necessary,  40 
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INPF'X. 


Kyui  I  Ain  I-:  AssifiNMENTS — 

ruli-iof  K  piitv  intrxdijced  intu  ('  )»iininti  Fau,  41 

«i  iiiln'  it\  liflwo  •]!  \'.  pirv  ami  Co  iiinoti  T.aw  riiK  s,  41,  4.'. 

p'lil  of  lU'iii  cai  l)c  ;iHii  'iii'il,  ,ji. 

as  i  :11c  •  must  t  il<i'  li  Tifru-iai  iMtcnvHf,  41. 

in.iiiiteiiantt!  and  » li.itni'crty,  41,  .\\. 

Si  !•  Miiint  iiiiiti-i-  nil  I  Ch(im(<frty, 

e  initahlc  piiiui|i'ei  imiiI*.)  1  c  1  i:it  >  statute,  25,  42. 

CO  iti.uts  against  I'U.iliiJ  pnli.  y,  42. 

wli  It  I-  mstitiiti's  an  ass  ;;iim«Mt,  jj. 

no  loriu  nor  uriiiu^  ucci  s.ii  v,  .\\. 

liut  tli.'ic  inu  t  1k!  a  iiaai^ailar  tun  1  dcilt  with,  4J,  45. 

ilitistiaii  )iis,  4).  44,  45,  4(1. 

entry  ul  mc  iioiaiuliim  111  account  b mk.  44. 

covenant  to  insuif.  45. 

bills,  iiotiM  a  1(1  cIk;  |Ut.'S  not  c  iiiita!)le  assij-nments,  45. 

bilU  an  1  nutcs,  ex  u-pte  1  fr  iin  sl.itiitc,  45,  "jft. 

bailee,  ;,siit;nin>'nt  of  1110:1  y  in  li.iuil .  ot,  45. 

do<ui  iiiiirti.i  iiiimi,  in  mn  r  of  ass  i,Mmcnt  in  cases  of.  4(1 

ns^i^iicc  slioulil  on  liis  pint  lonsi'iit  to  a^>.s,gnincnt,  40. 

coniliii  inal  asiii,'n!iu'nt,  4(1,  .(7. 

xoliiiit.iry  assiuiiiiieiits,  47, 

a  sij;  (v  entitled  to  foll.iieral  seciititii  s,  4S. 

douiilfid  if  this  lult;  extendi  to  inoit^a;;os  of  real  estate,  48. 

ass._Miee  takes  sul)je,:t  to  e  luiti^-s,  4.'^. 

where  the  de'.it  assi^ne  1  is  p,ii  I,  as  1  jiiee  fakes  iiothiti>j,  48. 

partie,  ni  ly  ijiipli.;.ily  or  e\prcs-il/  a.,'i"oe  that  asMigneo  may  take  free 

from  tiquities,  41^.  50,  t,\ 
illustiaiion.— .is->ii,'niiieiit  of  letter  of  credit,  ^1) 
notice  of  asiignment,  50. 

necpssiry  as  against  third  persons,  to  establish 
prioi  ity,  50. 

in  iiisoheiuy  ])roceediiiKs,  51. 

notice  in  cas^-  of  trustees,  51. 

as  btween  assi^^nee  and  debtor,  51. 
future  and  contingent  interests  assij^nable,  52. 
assi;;nineiit   of  di;l>t  char^^ed  on    land    not   subject    to    registr.atiipn 

laws,  5J. 
•eque  tr.itioii.  33 

Sj)  cilic  perfoi  111. nice,  of  ngre  ^ni'jnt  to  pnrcln-ie  ile  it,  53. 
vheie  law  altords  remedy,  eipiitv  will  n  >t  interfere,  54. 
assiviiiee  of  those  in  Action  will  not  lie  lestrained  from  assigning,  54 

Equitadi.i;  I'i.kas — 

doctrines  of  ICipiity  infro  bleed  by,  into  Common  I-aw,  23,  41,  vt- 

restrictions  as  to,  which  formerly  existe  i,  23. 

such  restrictions  removed  by  Administration  of  Justice  Act.  13. 

Equities — 

assignee  takes  subject  to,  48,  63,  6g,  78 

but   he  may  sometimes  be  in   i)etter  position  than  assignor,  87,  88, 

.15'- 
parti.'s  may  agree  that  assignment  may  be  free  from,  49,  50,  63. 
conduct  of  debtor  may  release  ;;ssiL;nee  from,  63. 
where  assignment  is  snbje.t  to,  Ivpiity  will  not  grant  injunction  to 


irevent  further 


[isiigninent,  54. 


iNi)i:x. 


\H'J 


Kquitifs 

^^^ll  iioi  intfileie  w|,e,c  law  alti.nls  n-m,.  Iv 

<.b.n,.,v„  „e.  ,„  .,„, .,'„r;;';,;,.:,',, ,,,,,,„,,,,,,,,_, 

""";;;;.,r,^:»"1.;;;,;;.:'V,':;"; --  -,„„„., , „^,„  „, 

«tatus(,f  mariicd  woi.K-ii  in.  ijt. 

.Sa-  Marrinl  IVomc.  Chores  ,n  A,li..„  „ 
to  a  settlement,  of  wifo,  ,j^ 

assij^nee  entitled  to,  66. 

EXKCfllO.S-  — 

'!'«■.  not  hind  Chose  in  \c(i,,n  illl  . 

cannot  be  isiiied  bv  s  . r, .        ?         ^'■■^":^,  06. 

'^linsu.u,  unt.ljMl,na-n,a.s,s,yn,.d,ohiM.    ,08. 

F. 

Fact— 

•■"--"  "^ -to  what  is  sep-.r,...M,.ad,„,  of  ui,.    ,3, 

of  husband  t)  re  luce   wif,' .    ch 

suppun  |>.„n,ise  made  to  hi!i^]J''   "'""""  '•""  P"s.ses„ion    u,ll 


"iro™!;!;;"^:^:;;:^^;;.);'!;!;,- 


l*"OKEIli.\  ('oi'N'TUV 

contract  made  in,  115. 

•5>V''  Maiiiteiitvuf. 
I'oki;i';n  Jr  dgmknt— 

may  W-  as:-,ij,'ne(l,  64 

actumbyassij^nccof  m„Ti..dwoM:a:,nn    ,..., 

what  constitutes  a  proper  form  of  n.  ■ 

f^;nn  of  assi.n,ncn;:,f'd;;  t  ::"h  ';.^n':;Hv'T/v'^'  ■"•  -^5.  4^. 

^'■".^'■■''■i^^'^'i-i^eat  of  l,o,kdebts"io,^' 
.,      ;•   as.,y„mont  of  p-,rt  .,f  debt,  ,oi     '       7- 

•■        ■  !!  ','.    '^^■'^'.■■^««'ll'ife'-.->Isecurilv,  16S 

tl>e.other  of  delis'due  loS.lf"''"""'   ^'^  ^^  P-tner  to 


11)0 

FORMS- 


iMii;\. 


form  of  as-'iL.'iiiuciit  nf  \><<n<\  !■>  rmloisi  iiiont,  i(h) 
"    legacy,  170 
"    morlKMue,  170. 
"       ••  "  ••    cii.'itlil  ninitKri;^f,  17^. 

•'       "  "  "    lopkvin  boiul.  175. 

"   bail  lioiiil,  174. 
•'  '■    ]Mi|icv  (if  insurance.  174. 

"    claiiii  for  l.)ss  untler  lire  insiiraiici:  jMlicy,  i;.f 
"    bill  (if  sale  I  if  ilebt  by  assi'^iiee  in  insolvency,  175. 
"       "    ahsih'nment  (jf  ju  l^nKnt,  175. 

■  ■  "      an    inte;(st   in   an   invention   beluie  issue  I'f 

patent,  177 
"      an  entire  intere>l  in  a  patent,  177. 
"       "  •'      copyriHlit  i'l  'i  book,  I7t5. 

'•    notice  from  as>i,i;neo  to  debtor.   171J. 
■'      "  "  assignee  of  inortf,',!xo  to  inort^jag.r.  i7>_) 

Fund — 

innst  be  particulaily  pointed  out  in  assi'^-nments,  43  to  .\(> 
appropriation  of.  must  be  mac.e,  43  to  40 

I-'lJTfKIi  InTKIUCSIS — 

are  assignable,  52,  65. 
contingent  leg.icies,  52. 


c. 


Gakmsiimi:nt — 

of  ;is.igiU'd  debts,  fi^. 

ln)\v  far  as-i.;nm,nt  \\ill  prevail  i>ver  att;uliuig  order,  d^ 


II. 


Hi'siiANO  .\M)  W'iri: 


Sr,   Mil) III  1!  Wliiiu  II. 


ll.l.EG.M  \\y  OK   I)KIii:NTll;i:  — 

liability  of  negotiator,  H6, 

iMi^EKriccT  Assignmi;nt,  151. 

iMPi.ii.i)  Jtir.itr — 

of  assignee  to  use  name  of  assign;.ir  at  C<  nimon  J..i\v,  57 

Inchoaie  Kkhits,  81. 

Indummiv,  CoNruAcr  oi-— - 

.ig.-iinst  costs  of  suit  by  assignee  in  name  if  assignor,  120-1 

Si'e  Costs. 


rM>i;\. 
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Inddkskk — 

.Si  1    l.iidorsii'. 
I\JI:nCTI()\  — 

allouoil  ;it;,iinst  ;is>ij;iu)r  siiitrj,'  for  liis  own  bciu'lit,  ^3,  ^4. 
will  not  he  j-i  anted  ;i),';iinst  owticr  of  Chose  in  Action  to  prcv .  iil  Inm 
from  as.sit;iiiui,'  11,  5.J. 

l.Nji'KiA,  Dam.m.m  Sim. — 

S,\-  Daiuniiin  Siiir  Iiijur'ui. 
Injihia  Sink  Ii.vmno — 
is  actionabk;,  jj. 

ilhiNtr.itod  by  case  of  .li/i/'v  v.  Whitt-,  1,1. 
excujitions,   <  5-4. 

in  tlic  rase  of  breach  of  public  diitv,  3  ;  ,,.. 

"  ni't^li.^'unie  without  dainajji'    ^4. 

slander,  34. 

Insolvkncv — 

assi,L,nue  in.  ri.,'lit  of  to  Chose  in   Action  of  insolvent  stipcrse  Ic d  b> 

riijht  of  assi,L;ne'j  of  same,  previous  to  insolvency,  n. 
provisions  of  Insohent  Acts  as  to  debts,  etc.,  ji. 
notice  given  by  Insolvent  Acts,  51,  75, 

S,,  Piiiti,  ii!(ir  Assii;iiiiiri!ts. 
Insukanck — 

covenant  to  insure,  constitutes  assi^,'nnicnt  of  policy,  4.]-!;,  i  =-j- i 
Scf  'hnuraiuf  /'.*/;,/<•>"   und,r  hcaJ  of  I'ayti.ul.ty  Ai,ii^i,,iu  uts 
Sfc  Condi tiiius  (Did  Loss. 
for  benefit  of  wife  ;md  children,  144. 
of  assi-nee  of  Chose  in  Action,  must  be  benehci.il,  41, 
In  1 KKEsr — 

in  subject  matter  of  insurance,  tnust  accompany  assi},'niiuiit  .  t  iiic 

insurance  policy,  (jy. 
different  rule  as  to  assij^nmont  of  life  policy,  6<). 
in  suit  by  party,  will  except  him  lioin  rule  against  maintenaiK  c,  i  rHt. 
belief  ot  party  that  he  pcjs.scsses.  suthcieiit,  i  nj 

In  1  Ikl'LEAUEK — 

by  debtor,  as  to  debt  claimed  by  diff-it  nt  parties,  149.  154  :; 

iNVlSlMliNTS  — 

ot  separate  earnings,  etc  ,  of  wife,  IJ7, 

J- 

JriioMl-.NT  — 

foreign,  ma--  be  assigned.  (14. 

action  on,  by  assignee  o)  married  woman,  142-j. 
tort,  after  being  merged  into  judgment,  is  assignable,  04. 
de.ith  of  wife  1,'efore,  effect  on  Ik  r  Choses  in  Action,  iJ4-i.'> 

husband  "  wile's  ■■  124-5,  ij.s. 

revivor  of.  in  name  of  .'issignee.  1.(9 


l'J2 


INDKX. 


Judicial  ( )rricKR.s  — 

not  liable  for  errors  of  jiKlgmoiit,  36 

Jl'RISDIi   I  ION  — 


to  eiifi 


eiilorce  assignnuMif  of  securities 


ts  or  jiulgrnciit   in  favor  of  surtt\ 


Jl   -1   DiM'ONIlNDI  — 


not  c:oiif,Tn>,I  on  married  \\oiii(ii  hv  fon.  Stat 


COD 


f(;rie.l  In-  ^^3  \')c.,  laj).  n 


conlineJ  to  iiiattur.s  incntiuitc'd 


'V'. 


7i-     136- 


ip     !  !5-       I3«- 


in  scvciitli  section  of  Kev    Stat,  O 


nt. 


.AKCKNV 


of  a  Chose  in  Action,  f.5. 

"^  "3::"!;.';?:,  '''•'"'"'"'^^  '''"^^  ""^  ^"^^^t   ri^^m  of  transferee  U 


value  without  notice,  91 


or 


I.AWFII, — 


separate  tiadini,'  of  wife  must  I 


>e,  141. 


I.E<iACii;s 
fut 


urc  and  coiuinReiu  arc  assi^nabl 


e.  52 


lAMII.ITV- 


of  nej;otiator  of  debentures,  86. 
of  ciidorser  of  del  ent 


uie,  gi. 
voi!)en  on  cmuracts  made  bv  tl 


of  m.irrie  I 

of  husband  for  wife's  debt 


10m,  112. 


LiBKI. — 


action  for,  by  wife  who  has  obtained  order  f, 


LlMIIATIONS,   S 


jr  protection,  137. 


lATl-Tii:  oi- 


V.  ill  not  a;ie  't  as 


iSUl 


c  luse  of  action  a,'ainst 


nment  of  juil-nient  to  surety,  although  his  di 


niaiiied  womai  has  snll  until  af 


princi]ial  debtor  is'baricd 


rect 


Kdaiit  has  still  until  after  majority  to 


or  coverturi!  to  sue,  1 


I.I  IK.  \N  I  ,    X 


sue,  i.}3,  144. 


.  110. 
Ai- 


OMINAI.- 


nn  jl  r  direction  o*"  ot! 


lers,  1 1  ■ 


transfer  of  I 


<'.iec;  of  \vord.s  "  l 


iri!  insnrince  1  cilicv  bef  ti;  and  af' 


r,  o-^.  ('() 


OSS  11  ai.y,  jia_\able"  1  .  tliir  1  part 


Main'ii:\a.\c': — 


iss:j;nments  voide  1  on  ;4ronnd  .  f.  41. 


(di 
tracts  of  niaiiii 


iscs  m   A  -lioa  f 


■finili 


etiance, 


i;nerly  f  jrbid  leu  as  I 


r  1 1. 


)eini'  con 


1'  n  it,  III,  1 1.>. 


distinction  iH-iween,  an  1  i  ha 
chiiniieity  i-i  a  specijs  of,  1 1. 
ilbistiatioiis,  I  \x. 
atfiycin  ;nt  f  r  ]i,irt  of  tl 
yitiites  any  Kind  of  su.r 
in  the  case  of  a  co   t.sit 


mpcitv,  1 12, 


m;  in  sa:t  void  as  I 


)einj^,  nnintenanco,  iiz 


case  of  If /;r/,'  V.  Sctti 


I '3 


million,  1 13. 
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'j:{ 


NUlNTKNANCK  — 

transfer  of  m.Te  ri«ht  .,f  siut  v,,i,|    ,,, 
I'uts.Kh  r.Kht  may  l.f  drvise.!    n,       * 

"""i'"''ll'ti«ant  u,..I.Tc!ir<.ctin„„f  ,tl„rs    r,- 

I'™  injured  by  MKu,Uain.r,navhn„!:::,'^,,„  ,,, 

nini,  115.  -      "".•> 'ii^nou  mi  the  easu  against 

niles  of  niaintena.K-e  relating  to  attornevs    ,  ,r, 
i'"::;'?''--'''''''-c.-eat,o;nevs     ?6 

nS:  ;;;"'•''■"'■>  '-'''^'^'"« -''-'''-UK tat,or„ev.,„„„. 

client,  i.f,'  ^"""   ■'  — I'l'""""  '■<■  co-delendan.   ot  lus 

he  may  take  morti,M<T(.  (,f  |,,\.  ,,...„  ,.,■      . 

assignment  . ,f  verdiu  to. J  ;:^    :^'Srn"'■^'•  ''" 
attornevs  (iiduusements    ,,-      '    '" '■^'■''-  "  /  • 

'"ay  take  hxcl  sum  in  lieu  n/ costs    u- 

«'xcei.tionstoIaw,,f  maintenance    ,,s 
relationship.  1  i.s, 

what  rel.ui^-ns  exception  apphVst,,    i,S 
pa  tyhann.  an  nuerestu/ Object  mauer,t:« 
'"''^■^"'«  li^- liassu'.ii  inten'st    i... 

contract  of  indemn  tv  a-unst  cos  1     v  '    "''  "" 

contract  that  assi -nee  ^^vt\n  a.si.^aue  ,s  vaii.i.  ,^0 

such  contracts  .:;!e"m,l:i  "" '"  ""'"  "^  '-^'^■""-  -'"''.  '-• 

'   '^>anI'  of^rSlo":^;""  ^^^"^  '"■"  -^'""-  ^'-ui.i  s„e  .n  the 

t-ntith^.l  to.  iji.  amount    tn.'   party  1.   I„„ui  ji,h 

Mainm:na.\<  K  AM.  Srn'oKT— 

MaKKIKI,  WOMICV,    C.osKS   ,N   A.    I,os-  Of- 

'"■"■"ed  women  m,t  entitled  to  sue  formerlv    ,., 
--Ttions,  uhete  husband  was  outlawm'vorui.er,  :., 


J3 


O.A. 
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INDEX. 


Married  Women,  Ciioses  in  Action  ok — 

husband  entitled  at  C'ommon  Law  to  wife's  Choses  in  Action.  27, 123-45 
re.iiicticiii  into  possession,  124. 

in  suits  against  wife,  husband  was  a  necessary  party  defendant,  124 
at  wife's  death,  husljand  took  wife's   Choses  in    Action  as  adminis 

trator,  1 24. 
wife,  surviving  husband,  Choses  in  Action  survived  to  her,  124. 
ch.ittels  became  ipso  facto  husband's  property,  125. 
no  leihiction  into  possession  necessary  as  to  these,  125. 
promissory  notes  of  wife,  125,  127. 
effect  of   niarriatie  on   contracts   between   husband   and  wife   inadr 

before  marriage,  125. 
wife's  ("hoses  in  Action  acquired  during  coverture,  12(1, 
how  far  iiusband  is  entitled  to  them,  12(1,  127. 
how  non-joinder  of  husband  shouhi  be  pleaded,  127. 
what  iti  a  reduction  into  possession  ?    12!S. 

receipt  of  money  bv  husband,  128. 

agent  of  husband,  receiving  same,  128. 

when  such  agent  is  also  wife  s  agent,  128 

receipt  of  interest  on  note  by  husband,  128. 

where    suit    brought    l)y   husband    ami    wife 
jointly,  and  wife  dies  before  judgment,  128. 

when  judgment  is  obtained  ilui  iiig  lif^  of  wife 
128. 

death  of  husband  before  judgment,  128. 

transfer  of  shares,  i2(). 
forbearance  of  husband  to  reduce  into  possession    sufficient  consid- 
eration to  support  promise  to  him,  129 
wife  cannot  interfere  with  such  agreement,  120. 
such  agreement  not  binding  on  wife,  120. 
assignment  by  liiisban  1  of  wife's  Choses  in  Action,  120. 
release  "  "  "         "  "         "  "       129. 

former  law  relating  to  such  assignment  and  release,  130 
later  rules,  130,  131. 

status  of  married  women  in  Equity,  131. 

husband  and  wife  treated  in  Equity  as  different  persons,  131,  132 
tiansfer  from  husb.ind  to  wife,  152. 
eciuitable  principles  rellected  by  statutes  relating  to  Married  Women. 

ante  nuptial  settlement — effect  on  Choses  in  Action,  133. 

when  sucn  settlement  will  transfer  ('hoses  in  Action  to  husband.  133 

when  provision  for  wife  is  executory,  133. 

lien  of  wife  in  such  cases,  133. 

st.itutory  pr(jvisions  as  to  ante-nuptial  settlement,  133. 

wife's  etjuity  to  a  settlemein,  134. 

separate  use,  134,  135 

contracts  made  by  wife  with  reference  to  separate  property.  133 


Makhiei)  Women's  rRoPEKTV  Acts — 

are  a  reflex  of  e(piitable  doctrines,  132. 

review  of  various  statutes,  135. 

sec.  2  of  Rev.  Stat.,  cap,  125,  135. 

how  far  this  section  is  retrospective.  136. 

what  is  a  marriage  settlement  as  mentioned  in  this  section,  13?), 

Con.  Stat.,  cap.  73,  did  not  confer  jus  disponendi  on  wife,  136. 


lNi)i;\. 
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MAKKiini  Women's  I'.  ,.,.,.:k-,v  a.  is- 

t!iis  p-nvcr  cnferrt-.l  by  j^  Vic  .  cap.  ,„    ,  ,6 
second  section  of  this  Stat„t,.(k    So    cm    ,.-    s,.,.      , 
clas„„catK.n  of  this  iast-ncnti'.nci  se  uo   '  ,    I^' m^'  '>'  ' 
orders  for  protcvtion.  i  <7  -^"  '''  ' 

liir.il  of   (hit-  1.... .  ■    ' 


J7 


liii.it  of  tlijs  latter  so',  tion  i  <s 
retrospective  .fiLct  of  ■•  T^.s 
nio(l<!  of  inarri,.,!  wonnn's  o;.  upation  or  fr„I..    ,    v 

s.para,e  ^..siness   .„ay  he  carried  o„   ,,y   ...e   nsiduiK  w.h    ,.„s 

may  he  carrie,!  <;„  i„  liushands  house    i^o 
pnncipIededucihlefromcas.s    140  ^ 

sa;^nKra£'^''^''"^'":^-"^-l-''--ate,,,.. 
ocxupation  rmist  h<;  lawful    1,1  '  ''" 

wife- may  mm-  sue  inhor  own  name.  ,.; 
2nth  section  of  Kev   Stat,  cap.  ,.,        /    ,.. 

""""..ff^rX  ™  "*"'""■ " ..."I «...  j......,i  .,,,1.  U 

nc.i.in  ,mii,.ii-„fl,i,s|.,,;„|  „„,.^, 

''"r;^tJi:;;r:;:^^-'':yr'i';-"-'''-s,din„t,,after^^^ 

same  (Principle  applies  to  inf.  nts   in  re-n-  I   . 

mM,ran.eA,rl,enefit..fwif..  and  children    ,.4 
•'  "''""^','  ^^ '•'"■•">  "'■■'>•  liol.i  stocks,  etc.  " ■H^I.- 
'l-nhn.ionofp.rSlsir^,;'^!:^;,;-^-';^' 
row..  <>.  married  .,,n.ant,.he.;.:;:;;,1t:.'^-£,_,^ 

'"^^e;:;nc:^n^" '■' ^'''' -•''■- •■-•n-n>.  p.^ 

Ma.\i,m — 

"N  '  \\r,)n«  with, nit  a  lic-nrdy."  j;,. 
Mh'Hamcs'  [,|),s-s_ 

•^■'v   I'.ir/uNi.ir  A.,:i;„m  >,!s.    ;,. 
Mi:.MoKA.\i)(;.%f - 

'■"try  of,  in  account  l- -k,  c -n  ,iiiuies  -.s  i  , 

•  I  luiuu  s  .issi^'niiKjiit 

MoNEV   Dk.M.S.M)-^ 

cin  verhallv  assi-me,!  m,  V       ^  "^  '"  ■^^■^''^h  25 

"'>  .i-uict!- ;h::;^:i'"'7:-^.;  ::-;:j ;-  -■«• ..  ^,  ,a. .  .3,  ,6, 3; 

mand,-.r,  '  ""'    '""■'>   ''-■'"•'"^l  '  and  •■  money  <le 

meaninL' of  the  wonU  •  ,^,,r  i 

uords      purely  money  .iernaml,"   ,(,,58 


4-4 
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MoKK.Afil'.S 

wlu;tlu'r  ;l.s^l^;Il(•l■  lit"  (Ifl)t   is  eiUitlt:  1  to,  u  itln'iit   rxprrs-,  ,issi^;iinit-iit 
(it  iiiuit;,'rij;e  itself,  4S. 

S(C   I'lirtii  iiliir  Assisjinin  iits 


N. 


N  i-.(i()  II A  iciK  III-  I)i;iii;.N  11  Kic  — 
liability  of,  Sfi. 

N  i;\  1  I'"kiknii  — 

\\li"ii  mani>'(l  woman  to  siu;  by,  14J 

Nominal  Li  i  i^ant  — 

suit  of,  \oiil  (oil  ^rotind  of  maintciianci:)   wlicn    iin>l(  r   'lireciion  o! 
otluT.s,  1 15. 


No  IK  K- 


reciuisito  iimlt  r  rniju'iial  Statute  to  be  t,'ivcn   b\  assiyiue  to  debtof 

z6,  27. 
should  be  given  by  assignee  to  obtain  (irioiitv,   ao 
if  iliibtor  pays  assignor  after  iiotiec  from  as.-.iL;nei-.  lie  is  still   liabli- 

to  assignee,  30,  7S. 
miller  Ins.  Kent  Acts,  51, 
trustee  of  fund,  who  has  prior  tr,insfir  of  same  to  himself  is   not 

bouiul  to  inform  subseiiueiit  .issigiu'e  who  gi\-es  him  notice,  51 
whether  necessary  between  .assigme  .iiid  dt'lnor,  51 
is  registration  of  mortgage,  notice,  7S,  -jg,  153, 
indorsee  of  corporation  debenture  without,  .S7. 

ol  bill  of  hiding,  y4. 
transferee  with  notice  of  a  jirior  incumbrance  may  take  benetil  ol 

want  of  notice  in  1  is  \eiulor,  151. 


No\  A  rioNs- 


defmition  of,  5S. 

if  assignee  and  d(!l)tor  contract  between  themselves,   laiter  is  lial-.le 


un  a  direct  promise, 


5'J- 


o. 

■I  »cci.i'.\  1  u>N,  Ski'akati:  ok  W'iik  — 

S,i-  Mdrriiil  W'uiiitii's  Pruptily  Atl.^ 


()i<pi;k  iMK  I'KorHi  rioN  — 

not  now  tucess;ir>   for  separ.ite  earnings,  etc.,  of  wile,  137. 
sti.l  necessary  in  regard  to  earnings  of  minors,  137. 


"    '"ly  |';i\.ihlr'    (,,   ,.,    ,J,j,,| 

t  "f  firr    iiisiii.ituc 


'mm:.\. 

r. 

I'M^TI'  I   I.AK   .\s>,1<,Nmi:Ms 

liisiiniin;   polia.s.  (,j 

ass,K„m.n,,, f  policy  1k.C.u.1,..ss„,''"    '^    '^-    '>■< 

1  ,.  alter  loss,  (iS   ()(i 

«lHTf  p,,lu:v.. , mains  thr  wnnis  •  loss 

assi^MU'Cof  ,„,lH:y  takes  .ul.j.vttn..,, „i,H.s    , 

''"'"'■"•  '"'••''-"•litrp.,l,cic.s.  6,j.  7., 
l'-irt:iii:s/ii/>  /),/,ts 

'■■•I"  l"assiy„,-,l  l.y  one  partner   70 
•^ucli  transfer  inav  he  l,v,kv(!    -„ 

'"■'"'"■''*•'"  -"•■-'-^-'i:M-,ne.-,„nrn,,;.,;, 
S/o,  ks  ,111,1  S/i,ii;s.  71. 

Kstrictinns  as  to  transfer    -i 

'•''"•"■ '"'"I'-'iix  isassiinie.l'tnc 
!^l'chai,i,'s  l.i,  lis.  7_. 

re  assii,'nineiii  ,,C    -_, 
/>'i//7  liiiiuls    7 J 

n-quisitesof  assignment  <> 


I!»7 


"nseiii  t(i  uansler.  71 


"'•■'."iKrmun,  ,,|i,,,„|,,,f,',;,',;:'^'    ■"•"^nim,,,,  ;,, 


/\'(//(  ;•/;(  li,,ii,ls    7  J 


-'.ituiorv  provisions    ~,   -, 

Sl:^™^;:^'r!;;;;i^;^!;|;:™;,i-;|/;:l ^r. 

""'■\Mtn,.sssulli.i.nt         ■"""•""'  l-".di-li  M.uutes    ; 
when  bon.l  becomes  assignable    -, 
•>  .K-.l  tnuh,„„.  assi^nnx.nt  nuv  he  n,a  le    -,    - 

''^■'^-iantsn«h,si„sui,a.a,,e.,e;-h;;'a':.-,:,,,:;,  .^ 


/">.//.-,/;,■,. 


J'rovisionsof  , lid, .rent  In.ojv. 


"■'"  ■^'■tsas  to  sal,.  Mf  ,l,hts    ,1 
^"    S'olic,-. 
K'lloj  /■;„/,„„,,,  ,„„/ /v-,„„.s,or>   .\„/,v    73 

-i':'!;';.>s;.^;c.:i'a;!^^;rr;';;T'''^'^^^^^^ 
advantage  of  ordint;;;::4;j';^'^,'^„;^--",r. 

^■v.pte,!  from  operation  of  k.  S   (,    .a,,  ,  Ig,   _„ 


1 1)8 


INDKX. 


I'\1M1C:I)I.M(  AssKiXMKr  Ts  — 

CotU'iidiit.i  ruiiitiit!:;  with  the  laiul.  77. 

can  be  assij^mvl  iiinlcr  Statute,  inilc]K'ii(lt;iit  of  any  privity  of  estate 

77-  ... 

in  sulIi  ea.se,  the  as.si.i;nment  i.s  that  of  a  Chose  m  Action,  8i 

Mortfrnfics,  77. 

debt  created  by,  is  a  Chose  in  Action,  77,  78. 

assii^nee  of,  takes  subject  to  e(iuitics,  78. 

effect  of  notice,   7S. 

is  registration  notice  to  niortf^at,'or  r'  78,  79,  155. 

how  far  ecjuities  can  be  set  up.  7c),  80. 

case   of    purch.'iser    of    laud    tai<iuj,'    coven.iiit    of  indemnity    troin 

Vrndor,   and    inal<Min    payuients   on    a    uiortMa^^e  piiiT    to    th.it 

assiiiued,  71),  8(). 
riMewal  of  assif,'ned  chattel  niortuaiic.  Si. 
difference   between   chattel   moit^'aj^'c  and  assignment  of  power  to 

deal  with  chattels,  81,  153. 
the  Litter  is  assignment  of  a  Chose  in  .Vctiou.  Si,  15',. 

Inchoate  ri<^hts,  not  arising;  out  of  contr.act,  81. 

rif.^hts  arising  out  of  tort,  81. 

Cdf^yyii^ht,  81 . 

Imperial  Act  relatinj.;  to.  in  force  in  Canad.i,   Si 
assignment  of,  should  be  in  writin.u,  81. 
riH.eipt  fir  price  of,  is  an  assignment.  S2. 
there  cannot  be  partial  assignment  of,  S2. 
two  witnes.ses  necessLiiy  to  assignment.  Si. 

Trade  Marks  — 

statutory  1  rovisii>ns  relating  to  assignnv  nts  of.  S_' 

I),  si  fins — 

st,itntor\'  proN'isions  relating  to  assignment  of,  Sj. 

V:itcnts— 

Statute  rebating  to  assignment  of,  8^. 

patentee  cannot  dis]iute  with  liis  assignee  the  valiility  t)f  patent,  ^y 

a.ssignmeiit  of  right  to  manuf  icturi',  nut  an  exclusive  right  to  p.atent, 

specific  (irrformance  of  contract  tor  sale  of,  S3 

I'aki    - 

of  debt  can  be  ;issign;'i1,  .\i,  Oi. 

See  Surety,   Ki^'h!  at',  etc..    loS. 
of  copyright  cannot  be  .assigned,  S2. 


of  ]i,ateiit  can  be  assigned,  83. 

of  thing  in  suit,  agreement  for,  by  stranger  is  void,  t: 


"J 


I'AI!  1  Ni;USIlll'  DliUTS — 


See  Particular  Assignments. 


1  Of) 


INI>KX, 
J'aikm  — 

infringement  of,  action.iblt-,  ^ 

Sfi-  P.irfinilar  Assii^r„„u;,ts. 

I'\M'  C.)ssuiR<(.\[]ns 

of  bill  of  l.i.lins.-ri-ht  „f  i„  l  „^^..   ,j^ 
I'mu'ek  — 

suit  brought  l.y,w„h,u,cu,se,  at  in.ti,.„on  of  anchor,   .,6 
rAYMi-;r — 

as.i^Mimcnt  of  <ld.t  after,  is  nui^-atory.  48. 

I'liNSIONS    - 

can  hf  assi.i,'nfiil  ,42. 

l'KK.SON.\l.   liKill  rs 

are  Glioses  in  Action,  17,  i,s,  i,,. 

I'KKsoNAi.  Ki;i'i(i;si.:\TArivi;s — 

rights  arisin:,.  from  tort,  not  transmissible  to    .,. 
exceptions  to  this  latter  nil,..  ,0,   -i. 

I'l.KADINf;  — 

cHHorn,a.l^s..,o..comn.ol.c,nn,;,ifl;e':n^:a^ 

aSmeiirir;;.;^,^^;;^:;':,;' 'r'-'' ^ 

refnsed,  61.  "■  '^  -issiKiiee  s  name  to  be  inserted, 

payment   by  surety   himself  ran  not   now  h,.  „l,.-,  it. 

""■i"",':l:,';,°«,  '"if"'"'  ■"  '"'■•"  '■>•  -'« «->  >«  .".^i..! ... 

of  assifjnment  under  the  Statute,  146 

what  declaration  must  show    i  ,6-7 

rephcauon  ,0  plea  of  assignment  of  re-assi.nment  ,0  original  owner. 

such  replication  not  a  departure,  147 

denial  of  consideration,  14- 

<"hose  in  Action  itself  mnsri.e  set  out    i  .- 

plea  by  debtor  that  debt  is  assigned    148 

(diose  m  Action  assigned  to  public  oliicer    i.iS.„ 

^      ':umo,rro;rM9.  '^- ^^^'«""-"'  ---^  ••>--'«-«    -..es- 
parties  in  Ivpaity,  i4(). 
Interpleader,  149,  154-5. 

Hosr   N'lJi'TiAL  Sktti.i-mknts— 

So:  Married  Womni.  Cho.us  in  Action  „f 
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I'ka<  iir.Ai.  S(!(.(;i:m  loNS — 

from  W'.irrt'n's  Law  Studies,  jy  in  ^.i. 

F'reskntatkin — 

of  (lei"..'.niirf  fur  payinont,  85. 

rKioKirv — 

.S('('  Xdtiir 

I'KIsnV    OK    ("ONTKACT — 

none  between  assiRnee  and  deljtor  at  Cuninicin  Law.  5(1,  ^^. 

I'Kizi;  Money — 

contract  savoring'  of  champerty  relating  in,  uj. 

FkoCEEOS    AM)    rKOFITS  — 

of  separate  occnpation  or  trade  of  wife,  1  57. 
l*i<ociii:iN  Ami,  sec  Next  Frniid. 

I'lMMISSOR^'    NoTEK- 

Scc  Hills  of  Excli(ini;L\  and  Munud  Wonuii.  Gliosis  i.t  Action  uf 

Propertv — 

in  goods  mentioned  in  bill  f)f  lading  could  alwavs  be  transferred.  72 

Proportion — 

for  which  surety  can  enforce  securities,  108. 

PtTU.IC    DUTV — 

remedy  for  breach  of.  merges  that  for  private  wrong,  33.  ^.  y-^. 
I'tsBLic  Officer — 


cannot  assign  profits  of  office,  42 
Chose  in  Action  assigned 


pleading.  14.S. 


Puhmc  PoLicv- 


assignments  a.gainst,  are  void.  41,  42,  ht. 
profits  of  public  oflice  not  assign.ible,  42. 
pen.sions  may  be  assigned,  42. 
bond  for  alimony  not  assignable.  fi(). 

Sec  Maintenance  and  Cliampcrtw 


I'uRELv  Money  Demand 


See  Money  Demand. 


INDKX, 
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R. 

RKDUCTinN    INTO    POSSESSION 

S,r  Married  Womni.  Cfiosfs  in  , !.//„„  „/. 

Kf.gistration— 

assiKnnunt  nf  .I..l„  charged  on  Inn.l  n,,-  subject  to  lawsot    -  - 
-s  not  nun.o  to  mort,,„.,r  of  assiKom.nt   ,f  nnrt«aKe   Js   y'"",  -  ■ 

'"'^miT'ln  r;^;,rv'i"  T'"'"''"^    '■^="""'   '"•  "•-■'«'^=nv,l  .nlw.,., 
I  nil)  in  rcyistrv  hook,  i)o  gi 

'Iocs  not  protect  an  assignment  s.vonnj,-  <,f  ,  h.-unportv,  ir.,. 

KK-AssKiN.MKNT-  - 

.^!J.^^n""r'',''\'^'^^''""'  '""ri-inal  own.-r,  .47 
Of  bill  of  la.lini,'.  to  consignor,  loi,  1^7. 

KeI-ATIONSKII' — 

an  exicption  t,.  rules  against  maintenance    iis 
to  uliat  extent  sueli  exception  extends    1 18 
this  evceptioii  does  not  exempt  attorneys,  i ,(,. 

Kei.easu —  * 

by  husband  of  wife's  Choses  in  .\.  tio„,  ,5,,.  ,  ,, 
Rkmkdv — 

no  wrong  without,  2(). 
'lualidcations  of  this  maxim    ^o 
where  law  affords,  luputy  xvill  not  interfere.  5.,. 
Khi'I.kvin  Honijs— 

assignment  of,  22,  73. 

Sii'    Piirticii/,11    Assifr„„l,Uts 

Kktkosi'kctivk  ICfi-kct— 

of  Kev.  Stat,  Out  ,  cap.  11.,.     *„,  ,,,7. 

J^KVivoR  OF  Ji;dc;.mi;nt— 

in  name  of  .Vssignee,  140 

ilflOHT  — 

where  there  is  a,  there  is  a  reme.iv    h, 
of  action,  2(j. 

violation  of,  witliout  damage    ■(•t<.<j 
"     arising  out  of  contract, 

Sic  Citiitriht. 

"     arising  out  of  tort, 

S,,   Tort. 


♦202 


INDEX. 


Right— 

implied,  of  assignee  at  common  law  to  use  nameoi  asHi^iior  iti  <«uiii[( 
for  il(!l)t.  23,  57,  120.  121. 

Sft  Suit. 

s. 

Salary— 

to  attorney  hy  Insurance;  t'ompany,  etc.,  117. 

Sft  Maintenance 
Savings— 

from  separate  trading  of  wife,  141. 
Seal— 

when  requisite  to  a  corporation  debenture,  H4,  K5. 

Skckkt  Trust — 

of  bill  of  lading,  95. 

See  Surety,  Rif^hl  of,  to  Assi/rnment  of  Securities 

Separate  lisTATic  ami  Siii'ARATic  Usii  — 

See  Married  Women,  Choses  in  Action  of.  and  Married  Wonim's  I'rofi.rly 

Acts. 

SliiJl.'KSTKATION  — 

of  Choses  in  Action,  53. 
Servant — 

may  be  assisted  by  master,  without  latter  incurring  penalties  a^'ainst 
maintenance,  118. 


SKr-OFE — 


Settlements- 


Shares — 


See  Assignment  of  Glioses  in  Action. 


See  Married  Women,  Choses  in  Action. 


See  Particular  Assignments. 


Shipping  Receipts,  ioi. 

Solicitors — 

rules  of  maintenance  relating  to,  iif>. 

Specific  Performance — 

of  agreement  to  purchase  debt,  53 
of  contract  for  sale  of  patent,  83. 
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STA.(;tE  of  LfMITATtONS— 

Si'r  f.iinitations.  Slalntc  of. 
Statutks — 

4  Anne,  cap.  i6,  sec.  20,  22,  7^. 

**     ,     "         19.     "      I,  «J. 

II  fleo.  II  ,  cap.  Kj.  si'c    2\.  75,  7.J. 

5  and  6  Vu:  ,  caj).  43  (Imperial  .\ct|,   M. 

iH  anil  iQ  Vic,  cap.  in,  (Impen.il  Act),  rji. 
20  ami  i\  Vic,  cap.  «3  (Imperial  Act),  141. 
t.on.  Stat.  U.  C,  cap.  73,  sec  2,   135,  ijf,. 

sees.  5  and  6,    1  <? 
iy  \  ic,  cap.  28  (Canada),  71      " 

3.'-33  Vic.  cap.  21.  se.s.  sec  .,  sul.-socs.  i.  .:  and  4  (Canada).  6s 
J3  \ic.,  cap.  19,  .sees,  i  and  2  (Ontariu),  ,,,. 

35  VIC,  cap.  J2  (Ontario),  2.,.  20,  41.  .,j,  (,„.  ,,r. 

2.,  (Canada),  «,."  ' 

36  .-ind  37  Vic,  cap.  (.(,,  sej.  23,  sub-.scc  f.  (Imperi.d  Act)    lU 
3^^  \  ic  ,  cap.  16  (Canada),  i5,s. 

Kev.  Stat.  Ont.,  cap,  4().  sec  4.  57, 

!.'         !,'         "         "     ■'>■'•    "    "•  ^^■ 

"     ()6,  scjs.  2>S  to  32,  15^.7 

[[         •[         "         "     (.7.  s«'-.  ^4.  73. 

"     (18,  sees.  22  to  25,  1S7-8 

9S.  ««c.  10,  71. 

I'lG,  Sfc  10,  II.}. 

"   I  '•',  SS,  '"> 
•'  I'         .1  "      .1 

s-  t:s.  I  to  12,  i(i(i  to  ihi 

sec.  2,  105. 

;;     "     ;;     3. 100. 

4,  ii>f). 

'*     I*     I'     ..   11    .. 

5.    9-!. 

"      "    ''.    24. 

"  I'  'l  u  ..  . 

7.     ()0. 

«,    H4- 

'  'I  II  4.  I,  ,,  ,       f 

'),      14^1. 

10.    6j. 

:;     ;•     ■■     "   ••    "  12,  45, 7.,. 

"  "   iiy,     •'  n,    Si. 

"    120,     ■'   Ml,     72. 

'•^j**''*--"'-  '1  -.56,  7,S,  g.and  2()t()2().  i63tfj  if)t> 
"      "     f^^-'^-  -•'  '35- 
7,  136,  121. 

-  '.  '41.  143 

-'■  '44 

;  "  "•  '44 

"  --i-  '4.S 

[[  "  "  24.  145. 

"  26.  133. 

I2y.  144. 

174.  sec.   3S7.     ,85. 

sees,  yjo,  yji  Sc  392.90. 

42  \'ic,  cap.  22,  Sfc.  14,  (Canada),    S2. 

'      "       25,  •■  82. 


■PIMMilH 


^ 


'2(U 

Sloe 
Ski 


INIH.X. 
K   IN  'Ikadk  — 

of  scpriralc  hiisiiicss  ot'  uifi-.  i,|k 


,'Ilt  to 


Ks  ANi>  Sii Ai;r.s-- 
inay  bu  held  liy  nianicd  uoiiu'ii,  i-ns- 

Sii  l\irti(i(lar  A.ssii;iiii/i  iit.s.  71. 

Sl(]|  i;n   DKIiKMiKK  — 

innocent  traiisfcn.'e  of.  hii|(i>  saim:  irrc  lioin  ciuitit'S,  .)o. 

Si;n  — 

mere  sif,'ht  of,  cannot  he  transferreii.  n  j. 

Init  wheic;  incidental  to  other  n<,'ht,  it  can,  ii.(. 

rif,'ht  of.  can  he  devised,  ii.(. 

hilt  not  ;-ucli  a.s  ,i;enerrilly  arise  out  of  tort,  20. 

Si-Ki.n,   Ki(,iir  (II--.    ro  Si;<[;krrii;s  o.\    I'av.micnt  or   I)i.ni>  — 

contiibution  between  co-s'-n  ties,  103. 

di.stinction    between    ei|nit,iiile    and  '.  tatutorv    rnle    as    t( 

securities.  103. 
rules  of  tviuity,  10.4. 
sourc  'table  rules,  10.4. 

''tatm  '         , .  \  isioiis,  loj-i) 
siiretv  u  11  !  not  formerly  take  assi,miinent  of  debt  after  satisfaction 

b\'  ii:.    .-.(.■If,   lod. 
but  he  can  now  do  so  by  statult',  lod. 
surety  suing  in  name  of  creditor,  lod 
rcti-ospective  effect  of  Statute,  107. 

creditor  must  ;,'ivo  fidl  lienelit  of  securities  to  suretv,  107. 
del)t  p-ust  be  paid  by  surety  before  he  can  obtain  securities,  107. 
but   surety  can   in   equity  compel  debtor   to  pay  debt   in    first    in 

stance,  107. 
proportion  for  which  jiidLinunt  or  securities  can  be  euforceri    io,''<. 

partnershi])  transactions,  loS.  135. 

surety  for  one   part   of  delit,    not    entitled    !'■   seniriiv  for  amtther 

|iart,  loS. 
sureties  for  corporations,    locj. 
sureties  to  the  t'rowu,  tog. 

jurisdiction  and  method  of  enforciui;  assiL^nments,  log. 
Statute  of  Limit.ations,  althouj^h    it   may  run  against  surety  on    his 

rii,dit    .f  action  against  debtor,  may  not  affect  the  assignment  ot 

jud.gmenl  to  him,  i  lu, 
CO  sureties  should  be  proceeded  against  separatelv  .  i  j  |. 


T. 


'I'll  1.1: 


<il  assignee,  no  bettei  than  liiat  of  ,:issii;n,ir,   j.s 
exceptions.  41).  30.  151. 


' 


iNi)i;.\. 
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rights  ariMii^'  out  of,  arc  Chosts  in  Action.  i8,  i,, 

''  "  .-ire  imhoatc  ri^ht>.  k,.  81, 

not  transiniysil.  (.■  to  iH'  soir.I  i-,.i,r 

exceptions  to  this  latt-r  rnlc.  .'o,  j,  '  'M'i^'>ontativc,  .,, 

riKhts  arising  .nit  of,  may  soniftim.-s  be  assignable.  i„  .„uitv    - 
can  such  rmhts  b...  sue.',  tor  bv  assignee  at  law  >   .'  '    "•  '  ^'• 

a  tcr  bung  nie.K.  I  into  jud^muu,  thev  can  be  as:'.gneci    .,, 
nghts  anstng  out  of,  ..ro  ass.j^nablc  in  some  Anufuan  Stats,  <,,. 
rKAini   Mark — 

infrmf^cment  of,  actionable,  ^^. 
assignment  of,  S^, 

'KAiuNfi.  Si:p\k,\tk — 

of  wife. 

Sit    Mani.d   \\'uin,Ji's   Pro/'citv  .1,7 

Tkaix  ok  \'i;ssei,  " — 

words  used  in  Statute  relating  to  l)il|  ,,f  la.iwr.    un 
■  vessel      only,  mentioned  in  imperial  St.itute"  i,., 
mterpretaiion  of  ••  traui,  "  loi,  loj. 


TKANslliK- 
'I'klSliASS— 

acti 


St,-    .\siii;iiiiii  lit. 

'nSl"!;™'  """""  ^"   "''"'""  ^'•"'"  place  of  sep,na,e  b„M 


TiasT- 


assignment  of  Cho.e  ,n  Ac,..,n  considered  in   li,puty  „  declaration 
hoiu:  jui,  indorsee  f,jr  value  not  aifected  by  secret,  95. 
Trust  ice — 

U. 

LItil   Jus,  Ilil    Kl-MliUil  M,   jy. 

qualifications  of  thi.s  ni.ixim.  j.'. 


Valiatou- 


purch'isin,^  riglii  of  anion  for  tort  incident  .1  t,,  ,     ,  r„.       .    r 

"atre    uli.-r,.  1.,.  1,   1;  1       1  a.vsignment  of  mort- 

gage, u  h.  le  he  believes  he  has  interest   in  subject   matter,   it,,. 
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INDKX. 


Verbai,  Assignmknt — 

of  Chose  in  Action  allowed  in  P'qnity,  ^5,  4j,  57. 

can  it  be  sued  for  at  lawasan  F.qiiitable  purely  money  demand  ?  2S 

57.  5^- 

Verdk-.t — 

may  be  assigned,  64. 

Vessel — 

Siw   Traill  or    Vcssfl. 

Voluntary  As.sI(;nmi;nt — 

when  it  will  be  enforced  in  cfiuity,  47. 

when  binding;  on  debtor,  47. 

where  followed  by  assifjnnient  for  valuable  consideration.  47    151 

creditors  may  avoid,  47,  03. 


w. 


Wages- 


of  married  women,  137,  14. 


WirE- 


Wii.r.— 


S'lt'  Married    Waiiifii. 


contestation  of,  where  agreement  made  to  give  half  of  prmt  ids.  void 

f.ir  maintenance,  iij, 
inariieJ  woman  may  beiiueatli  ("liose  in  Action  by,  145. 

WoKDs.  In  iKRi'iunA  rio\  ov,  i;n:. 

"  Assignee,"  dr. 

"purely  mone\' (Icmand."  jh.   5S. 

necessary  to  make  bill  of  lading  neg.itiablc   1)4. 

"  lawful,"  141. 

"  loss,  if  any,  payable  to,'   61). 

"  train,"  loi,  loj. 

"  vessel,"  101 . 

Writing  — 

not  necessary  to  constitute  an  eijuitable  assignment,  25.  4^  s."^. 
necessary  under  l^ev.  Stat.  Ont.,  cap.  iiO,  ^5. 

Wrong — 

.S'k'  Damniiin  and  Rtiiitilv. 


FINIS. 


PriiUid  K.iR  T»K  I'lMinsiiKus  I),  Mooio:  iV  i:,\.  .■•)  .A<l-laKlv  Street  Kast.  Toronto. 


ERRATA 


1'a<;k  5f,-.-ioth  line  from  bottom,  for  ■■  Martiii  v,  Mill 
Miller:' 


rr."  read       Mastrr  v. 


59— i^th  line,   for    ■■Grijfin  v.   Wmthciby    I..   K.  3,  C    Sc  H.   -5S." 
read  ■'Griffin  v.  WcuUurby,  L.  ^,'3,  p.  B.  75.S." 

1)2— 4th  line  from  bottom,  for  "cap.  Ill,"  read  "can.  11 1  " 

■  00-  loth  hue  fivm   bottom,  for  -  Croini  v,  (,v.u,ir,r  ,e.-,i      Brotru 
V    (loxsaj^c." 


